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Clvciut  Court  of  tbc  Cliuteb  States 


DISTRICT  OF  RHODE  ISLAND. 
IN  EQUITY. 

No.  2741. 


WHiTE-S.Aiixn  Music  Publishing  Company 


7’. 

Ira  N.  Goff,  et  al. 


BILL  OF  COMPLAINT. 


To  the  Honorable,  the  Judges  of  the  Cireuit  Court  of  the  United  States 
for  the  First  Cireuit  and  Distriet  of  Rhode  Is!a)id: 

White-Smith  Music  Publishing  Company,  a corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  Commonwealth  of  Massachusetts 
and  having  its  principal  place  of  business  at  the  City  of  Boston  in  said 
Commonwealth,  brings  this  its  bill  of  complaint  against  Ira  N.  Gofif  and 
John  O.  Darling,  both  of  Providence,  in  the  State  and  District  of  Rhode 
Island,  and  citizens  of  the  United  States  and  of  said  state  and  district, 
co-partners,  doing  business  as  music  dealers  in  said  Providence ; and 
thereupon  your  orator  complains  and  says : 

I.  That  on  or  about  the  29th  day  of  June.  1876.  a certain  agreement 
in  writing,  a copy  of  which  is  hereunto  annexed  and  marked  Exhibit  A, 
and  made  a part  hereof,  was  duly  executed  by  and  between  one  Eben  H. 
Bailey  and  White-Smith  & Company,  music  publishers. 


4 


BILL  OF  COMPLAINT. 


2.  That  said  Eben  H.  Bailey  was  a skilled  musical  composer  and  a 
citizen  of  the  United  States  and  a resident  of  said  Boston,  and  that  said 
White-Smith  & Company,  music  publishers,  were  a firm  carrying  on  said 
music-publishing  business  at  said  Boston. 

3.  That  pursuant  to  the  terms  of  said  contract.  Exhibit  xA.,  and  in 
fulfilment  thereof,  the  said  Eben  II.  Bailey  duly  furnished  to  the  said 
White-Smith  & Company,  music  publishers,  an  original  instrumental  com- 
position and  the  same  was  duly  accepted  and  the  sum  of  twenty-five  dol- 
lars was  paid  by  said  White-Smith  & Company  to  said  Bailey  when  said 
composition  was  published,  viz.,  on  or  about  July  21,  1881. 

4.  That  on  or  about  the  said  21st  day  of  July,  1881,  said  White- 
Smith  & Company  duly  deposited  in  the  Office  of  the  Librarian  of  Con- 
gress at  Washington  the  title  of  the  said  musical  composition,  viz.,  “Spar- 
kling \\'aves.  Original  Theme  with  \’ariations,  by  E.  H.  Bailey,”  claiming 
the  right  thereof  as  proprietors  in  conformity  with  the  laws  of  the  United 
States  respecting  copyrights,  and  as  appears  by  a certified  copy  of  the 
original  record  of  copyright  under  the  seal  of  the  Librarian  of  Congress 
hereunto  annexed  and  made  a part  hereof  and  marked  Exhibit  B. 

5.  That  also  on  or  before  the  said  21st  day  of  July.  1881,  being  the 
date  of  first  publication  of  said  musical  composition,  .said  White-Smith  & 
Company  duly  deposited  in  the  mail  within  the  United  States  addressed 
to  the  Librarian  of  Congress,  two  complete  copies  of  the  best  edition  is- 
sued of  the  said  musical  composition,  and  also  the  legal  fee  for  the  re- 
cording of  copyright  thereon. 

6.  That  said  White-Smith  & Company  and  their  succes.sors  in  busi- 
ness have  caused  each  and  every  copy  of  every  edition  of  the  said  com- 
position published  to  be  marked  with  the  copyright  imprint  upon  the  title 
page  thereof  “Copyright.  1881.  by  White-Smith  & Company,”  all  as  ap- 
pears by  a printed  copy  of  said  composition  filed  herewith  and  made  a 
part  hereof  and  marked  Exhibit  C. 

7.  That  the  said  White-Smith  & Company,  music  publishers,  was  a 
firm  consisting  of  Charles  .A.  ^^’hite  and  William  F.  Smith,  that  some 
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time  in  the  year  1890  Daniel  L.  White,  son  of  Charles  A.  White,  and  Wil- 
liam F.  Smith,  Junior,  son  of  said  William  F.  Smith,  were  taken  into  said 
firm  as  partners  and  the  name  and  style  of  said  firm  was  changed  to  the 
White-Smith  Music  Publishing  Company. 

8.  That  in  June,  1891,  said  William  F.  Smith,  Senior,  died,  and  that 
in  December,  1891,  the  entire  interest  of  the  said  William  F.  Smith,  Sen- 
ior, deceased,  and  William  F.  Smith,  his  son,  was  purchased  by  said 
Charles  A.  White  and  Daniel  L.  White,  who  continued  business  as  co- 
partners under  the  same  firm  name  of  White-Smith  IMusic  Publishing 
Company. 

9.  That  in  January,  1892,  said  Charles  A.  White  died,  leaving  his 
share  of  the  business  to  said  Daniel  L.  White,  who  continued  the  business 
as  the  sole  owner  thereof  under  the  same  name  and  style,  to  wit,  the 
White-Smith  IMusic  Publishing  Company,  until  April  16,  1897. 

TO.  That  on  said  April  16,  1897,  the  complainant  corporation,  White- 
Smith  ]\Iusic  Publishing  Company,  was  formed  and  acquired  all  the  prop- 
erty and  interests  of  the  said  firm  of  White-Smith  Alusic  Publishing  Com- 
pany and  of  said  Daniel  L.  White,  and  thereby  became  the  sole  owner  of 
the  copyright  in  the  said  musical  composition  “Sparkling  Waves.” 

II.  That  said  copyright  would  by  law  have  expired  July  21.  1909, 
unless  previously  renewed  or  extended,  and  therefore  that  the  complain- 
ant as  owner  or  proprietor  thereof  did  upon  the  14th  day  of  July,  1909, 
make  application  to  the  copyright  office  for  the  renewal  and  extension  of 
said  copyright  by  forwarding  a blank  form  furnished  for  that  purpose  by 
the  Register  of  Copyrights  and  filled  out  as  shown  in  the  copy  hereto  an- 
nexed and  made  a part  hereof  and  marked  Exhibit  D,  and  by  tendering  to 
the  Register  the  statutory  fee  for  such  registration,  but  that  the  said  Reg- 
ister of  Copyrights  has  in  writing  refused  to  register  your  orator’s  said 
application  for  the  renewal  of  its  previously  existing  copyright  upon  the 
musical  composition  “Sparkling  M’aves,”  as  appears  by  his  letter  of  Feb- 
ruary 14,  1910,  copy  of  which  is  hereto  annexed  and  made  a part  hereof 
and  marked  Exhibit  E,  and  a copy  of  the  decision  of  the  Attorney-Gen- 


6 


BILL  OF  COMPTAINT. 


eral  of  the  United  States  referred  to  in  said  letter  is  hereto  annexed  and 
made  a part  hereof  and  marked  Exhibit  F. 

12.  That  since  said  July  14,  1910,  and  prior  to  the  filing  of  the  bill 
of  complaint  herein,  the  defendants  have,  and  without  the  permission  or 
license  of  your  orator,  offered  for  sale  and  sold  at  said  Providence,  copies, 
and  threaten  to  continue  to  so  offer  for  sale  and  sell  copies  of  said  musical 
composition  “Sparkling  Waves,”  in  infringement  of  the  copyright  and 
exclusive  right  of  publication  and  sale  of  your  orator  therein. 

13.  That  said  copyrighted  musical  composition  being  the  subject 
matter  of  this  litigation  is  of  great  value  and  exceeds  in  value  the  sum  of 
one  thousand  dollars,  exclusive  of  interest  and  costs. 

To  the  end  therefore  that  your  orator  may  obtain  relief  in  the  prem- 
ises in  this  Honorable  Court,  and  because  it  is  without  remedy  elsewhere, 
it  humbly  prays ; 

I.  That  the  said  Ira  X.  Goff  and  John  O.  Darling  may  be  made  de- 
fendants to  this  bill  and  com])elled  to  answer  each  and  every  allegation 
therein  contained  as  fully  as  if  directly  interrogated  as  to  each  (but  not 
under  oath,  an  answer  under  oath  being  waived.) 

IT.  And  your  orator  prays  your  Honors  to  grant  unto  your  orator 
writs  of  injunction  under  the  seal  of  this  Honorable  Court,  directed  to 
the  said  Ira  X.  Goff  and  John  O.  Darling,  their  agents  and  servants,  en- 
joining them,  and  each  of  them,  from  coj)ying,  publishing,  selling,  or  of- 
fering for  sale  your  orator’s  said  cojwrighted  mirsical  composition,  or  any 
colorable  imitation  thereof,  and  that  they  may  be  likewise  .so  enjoined 
pending  the  determination  of  this  suit. 

III.  That  the  said  Ira  X.  Goff  and  John  O.  Darling,  by  the  decree 
of  this  Court,  may  be  compelled  to  account  for  and  pay  over  to  your  or- 
ator all  the  profits  which  the  defendants  have  derived  or  shall  have  de- 
rived from  any  copying,  publishing,  .selling,  or  offering  for  sale  of  the 
said  musical  composition  as  aforesaid,  and  also  to  pay  the  costs  of  this 
suit,  and  for  such  other  and  further  relief  as  the  equity  of  the  case  or  the 
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Statutes  of  the  United  States  may  require  and  to  this  Court  may  seem 
just. 

IV.  And  further,  to  the  end  that  equity  may  be  done  and  that  the 
relief  herein  prayed  for, .and  all  other  relief  that  it  may  be  righteous  in 
the  premises  to  administer,  may  be  afforded  your  orator,  may  it  please 
your  Honors  such  relief  fully  to  grant  and  to  award  against  the  said  Ira 
N.  Goff  and  John  O.  Darling,  writs  of  subpoena  of  the  United  States, 
commanding  them,  on  a day  certain  to  be  named  and  under  a certain  pen- 
alty, to  be  and  appear  in  this  Honorable  Court,  then  and  there  to  answer 
all  and  singular  the  premises,  and  to  stand  to,  perform,  and  abide  such 
further  order,  direction  and  decree  as  may  be  made  against  it. 

And  your  orator,  as  in  duty  bound,  will  ever  pray,  &c. 


Daniel  L.  V^hite,  being  duly  sworn,  deposes  and  says  that  he  is  the 
President  of  the  White-Smith  Music  Publishing  Company ; that  he  has 
read  the  foregoing  bill  of  complaint  and  that  he  knows  the  contents  there- 
of to  be  true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated 
to  be  alleged  upon  information  and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 


Browne  & Woodworth, 

Solicitors  for  Complainant. 


Alex.  P.  Browne, 


of  Counsel. 


Daniel  L.  White. 


Sworn  to  before  me  tins  27th  day  of  May,  1910. 


Walter  A.  Stone, 

Notary  Public. 


8 


BILL  OF  COMPLAINT. 


Exhibit  A. 


Boston,  June  29,  1876. 

Memo,  of  Agreement,  between  Eben  H.  Bailey,  of  the  first  part,  and 
Mess.  White,  Smith  & Co.,  Music  Publishers,  of  the  second  part.  The 
party  of  the  first  part,  hereby  agrees  >to  furnish  the  party  of  the  second 
part.  Eight,  (8)  MSS.  of  his  own  original  Instrumental  Compositions 
each  year,  during  the  term  of  this  contract,  and  upon  the  acceptance  of 
which,  the  party  of  the  second  part  agrees  to  pay  the  sum  of  ($25.00) 
Twenty-five  dollars  each,  as  soon  as  published.  This  contract  to  remain 
in  force  3 years  from  above  date,  or  until  June  29,  1879,  and  during  which 
time,  the  party  of  the  second  part,  shall  hold,  the  exclusive  right,  and  title 
to  all  original  inst’l  compositions  or  transcriptions  by  the  party  of  the 
first  part,  who  shall  not  in  any  case  offer  them  to  any  other  party  or  pub- 
lisher, either  under  his  own  name  or  “nom-de-plume.”  It  is  also  agreed 
by  the  party  of  the  first  part,  to  give  to  the  party  of  the  second  part,  all 
his  trade  and  influence  in  furtherance  of  this  contract. 

Witness.  (Signed).  Ebkn  H.  Bailky. 

(Signed)  Frank  E.  Crane.  (Seal) 

White  Smith  & Co. 


Exhibit  B.  A 

1881,  Xo.  11336  M. 

LIBRARY  OF  CONGRESS,  to  wit: 

Be  it  remembered. 

That  on  the 21st day  of.... July 1881.., 

White,  Smith  & Co of 

Boston have  deposited  in  this  Office  the  title 

of  a Musical  Composition 

the  title  or  description  of  which  is  in  the  following  words,  to  wit : 


EXHIBITS. 
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Sparkling  Waves.  Original  Theme  with  \'ariations  by 
E.  H.  Bailey 


the  right  whereof  they  claim  as  proprietors  in  conformity  with  the  laws 
of  the  United  States  respecting  Copyrights. 

A R Spofford 
Librarian  of  Congress. 

I hereby  certify  that  the  foregoing  is  a true  copy  of  the  original  rec- 
ord of  copyright.  In  witness  whereof,  the  seal  of  this  Office  has  been 
hereto  affixed  this  seventeenth day  of  March , 1910.  .. 

Thow.\ld  Solberg, 
Register  of  Copyrights. 

Copyright  Office  of  the  United  States  of  America, 

Washington,  D.  C. 


(l,ix,  1909— 2')0.) 
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Exhibit  D. 

Application  for  RENEWAL  can  only  be  made  during  the  LAST  YEAR  of  the  present  copyright. 


R1* 


Name.of  claimant 

Application  for  renewal  received 

Author  and  title 

Entrv  1 No. 

Class  I 

. . 

fash  No.  ,S 

Application  for  the  RENEWAL  of  a Copyright  Subsisting  in  Any  Work. 

Register  of  Copyrights,  Wasliington,  D.  C Date,  July  14.  1909. 


Application  is  liereliy  made  within  this  the  last  year  of  the  copyright 
now  subsisting  in  the  work  hereinbelow  described  ( in  accordance  with  the 
provisions  of  section  24  of  the  Act  of  March  4.  1909),  for  the  renewal  of 
the  copyright  for  the  renewal  term  of  28  years  from  the  date  when  the 
said  copyright  will  expire.  50  cents  (statutory  fee)  is  also  inclosed. 

The  renewal  copyright  is  claimed  by  . . . , us.  as*  assignee  of  the  au- 
thor  

Name  and  address  of  ) White- .Smith  Music  Publishing  Co 

renewal  claimant  i 62  .It  64  Stanhojie  .St..  P)OSton.  Mass 

Title  of**  Musical  Composition,  for  which  this  renewal  copyright 
is  desired  : 

“ Sparkling  Wav'es,”  Original  Theme  with  Variations,  for  Pianoforte. 

Name  of  author,  P2.  II.  Bailey. 

Date  of  original  registration  of  title,  July,  1881. 

Name  of  original  claimant.  White,  Smith  & Co. 

• When  the  author  is  liviiifr  and  application  is  made  by  or  for  him,  the  words  “the  author” 
should  be  inserte.t  in  the  blank  above  left  for  that  purpose  after  the  words  “ copyright  is  claimed 
by  me,  us.  as.” 

If  the  author  is  not  living  and  application  is  ma<le  (a)  by  the  widow  or  widower,  then  the  words 
‘ the  willow  of  the  author  ” or  “ the  widower  of  the  author  ” should  be  inserted. 

If  (b)  by  the  child  or  children  of  the  deceased  author,  then  the  words  ” the  child  of  the  deceased 
author  ” or  " tlie  children  of  the  deceased  author  ” should  be  inserted. 

If  (c)  by  the  executors  of  the  will  of  the  author,  then  the  words  “ the  executors  ” should  be 
inserted. 

If  (d)  by  the  next  of  kin  of  the  author  who  is  not  living,  then  the  words  " the  next  of  kin  of  the 
author  who  is  not  living  ” should  be  inserted. 

If  (e)  by  the  proprietor  of  a composite  work  upon  which  copyright  was  originally  secured  by  the 
proprietor  thereof,  then  the  words  “ the  proprietor”  should  be  inserted. 

••.State  here  whether  the  work  is  a “book,”  a “ dramatic  composition,”  or  a “ musical  com- 
position,” etc. 
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I I 

Copyright  Act  of  March  4,  1909. 

Provision  for  the  Extension  of  Existing  Copyright. 

Sec.  24.  That  the  copyright  subsisting  in  any  work  at  the  time 
when  this  Act  goes  into  effect  may,  at  the  expiration  of  the  term  pro- 
vided for  under  existing  law,  be  renewed  and  extended  by  the  author  of 
such  work  if  still  living,  or  the  widow,  widower,  or  children  of  the 
author,  if  the  author  be  not  living,  or  if  such  author,  widow,  widower, 
or  children  be  not  living,  then  by  the  author’s  executors,  or  in  the  ab- 
sence of  a will,  his  ne.xt  of  kin,  for  a further  period  such  that  the  entire 
term  shall  be  equal  to  that  secured  by  this  Act,  including  the  renewal 
period  : Provided,  however.  That  if  the  work  be  a composite  work  upon 
which  copyright  was  originally  secured  by  the  proprietor  thereof,  then 
such  proprietor  shall  be  entitled  to  the  privilege  of  renewal  and  extension 
granted  under  this  section ; Provided,  That  application  for  such  renewal 
and  extension  shall  be  made  to  the  Copyright  Office  and  duly  registered 
therein  within  one  year  prior  to  the  expiration  of  the  existing  term. 

Exhibit  E. 
library  of  congress 

COPYRIGHT  OFFICE 

In  reply  quote  file 

No.  TS-CCL  w.ASHiNGTON  February  14,  1910. 

Gentlemen  : 

From  time  to  time  we  have  received  from  you  applications  for  the  re- 
newal or  extension  of  subsisting  copyrights  in  behalf  of  an  assignee.  . 

The  question  whether  such  registrations  could  be  made  has,  as  you 
know,  been  submitted  to  the  Attorney  General  of  the  United  States,  and 
he  decides,  under  date  of  February  3d,  that  registrations  for  the  renewal 
or  extension  of  copyright  under  Sec.  24  of  the  new  copyright  law  can  only 
be  made  in  the  name  of  one  of  the  designated  beneficiaries,  and  not  in  the 
name  of  an  assignee. 
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This  opinion  is  ruling  upon  the  Copyright  Office,  and  under  the  cir- 
cumstances registration  cannot  be  made  upon  the  fifty-seven  applications 
received  from  you  and  in  due  season  the  fee  will  be  returned. 

Respectfully 

T.  SOLBERG, 
Register  of  Copyrights. 

White-Smith  Music  Publishing  Co., 

Boston,  Mas.<i- 


OPINION  FEB.  3,  1910, 


ATTORNEY  GENERAL 

ON 

COPYRIGHT  RENEWALS 


BY 


ASSIGNEE  OF  AUTHORS. 
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Exhibit  F. 

COPYRIGHT RENEWALS  AND  EXTENSIONS. 

The  renewal  or  extension  of  copyrights  under  section  24  of  the  act  of 
March  4.  1909  (35  Stat.  1080).  can  be  secured  only  by  the  person  or 
jiersons  specifically  designated  in  the  statute,  and  can  not,  therefore, 
be  granted  to  the  assignee  of  the  copyright. 

The  privileges  of  copyright  are  purely  statutory,  and  the  right  to  a re- 
newal or  extension  of  a copyright  must  he  found  within  the  statute. 

Department  of  Justice, 

February  j,  jp/o. 

.Sir:  I have  the  honor  to  acknowledge  receipt  of  your  communica- 

tion of  December  10,  kjcxj,  with  certain  documents  from  the  register  of 
co|)yrights  inclosed,  from  which  it  appears  that  a number  of  applications 
have  been  made  for  renewal  or  extension  of  copyrights  under  section  24 
of  the  act  of  March  4,  1909  ( 35  Stat.  1080),  said  applications  being  di- 
vided into  two  general  classes,  to  wit : 

(1)  Applications  made  by  assignees  under  direct  assignments  of 
the  renewal  or  extension  term  from  the  persons  named  in  the  statute  as 
entitled  to  renewals  or  extensions. 

(2)  A]){)lications  made  by  assignees  who  purchased  the  copy- 
righted work,  either  when  the  original  copyrights  were  secured  or  subse- 
quent thereto,  and  who  also  took  assignments  of  the  copyrights. 

.And  you  ask  my  opinion  whether  such  renewals  or  extensions  can 
be  granted  at  the  instance  of  the  assignees. 

The  privileges  of  copyright  are  purely  statutory,  and  when  one  seeks 
a renewal  or  extension  of  a copyright  his  right  thereto  must  be  found 
within  the  statute.  The  provisions  of  the  act  of  Alarch  4,  1909  (35  Stat. 
1075),  which  bear  upon  this  question,  are  the  following: 

“Sec.  8.  That  the  author  or  proprietor  of  any  work  made  the  sub- 
ject of  copyright  by  this  act,  or  his  executors,  administrators,  or  assigns, 
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shall  have  copyright  for  such  work  under  the  conditions  and  for  the  terms 
specified  in  this  act ; 

“Sec.  23.  That  the  copyright  secured  by  this  act  shall  endure  for 
twenty-eight  years  from  the  date  of  first  publication,  whether  the  copy- 
righted work  bears  the  author’s  true  name  or  is  published  anonymously 
or  under  an  assumed  name : Provided,  That  in  the  case  of  any  post-hu- 
mous work  or  of  any  periodical,  cyclopedic,  or  other  composite  work  upon 
which  the  copyright  was  originally  secured  by  the  proprietor  thereof,  or 
of  any  work  copyrighted  by  a corporate  body  (otherwise  than  as  assignee 
or  licensee  of  the  individual  author),  or  by  an  employer  for  whom  such 
work  is  made  for  hire,  the  proprietor  of  such  copyright  shall  be  entitled 
to  a renewal  and  extension  of  the  copyright  in  such  work  for  the  further 
term  of  twenty-eight  years  when  application  for  such  renewal  and  ex- 
tension shall  have  been  made  to  the  copyright  office  and  duly  regis- 
tered therein  within  one  year  prior  to  the  expiration  of  the  original 
term  of  copyright.  And  provided  further,  That  in  the  case  of  any 
other  copyrighted  work,  including  a contribution  by  an  individual  au- 
thor to  a periodical  or  to  a cyclopedic  or  other  composite  work  when  such 
contribution  has  been  separately  registered,  the  author  of  such  work,  if 
still  living,  or  the  widow,  widower,  or  children  of  the  author,  if  the  au- 
thor be  not  living,  or  if  such  author,  widow,  widower,  or  children  be  not 
living,  then  the  author's  executors,  or  in  the  absence  of  a will,  his  next 
of  kin  shall  be  entitled  to  a renewal  and  extension  of  the  copyright  in 
such  work  for  a further  term  of  twenty-eight  years  when  application  for 
such  renewal  and  extension  shall  have  been  made  to  the  copyright  office 
and  duly  registered  therein  within  one  year  prior  to  the  expiration  of  the 
original  term  of  copyright:  And  proz’ided  further.  That  in  default  of  the 
registration  of  such  application  for  renewal  and  extension,  the  copyright 
in  any  work  shall  determine  at  the  expiration  of  twenty-eight  years  from 
first  publication. 

“Sec.  24.  That  the  copyright  subsisting  in  any  work  at  the  time 
when  this  act  goes  into  efifect  may,  at  the  expiration  of  the  term  provided 
for  under  existing  law,  be  renewed  and  extended  by  the  author  of  such 
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work  if  Still  living,  or  the  widow,  widower,  or  children  of  the  author,  if 
the  author  be  not  living,  or  if  such  author,  widow,  widower,  or  children 
be  not  living,  then  by  the  author's  executors,  or  in  the  absence  of  a will, 
his  next  of  kin,  for  a further  period  such  that  the  entire  term  shall  be 
equal  to  that  secured  by  this  act,  including  the  renewal  period : Provided, 
hotvever.  That  if  the  work  be  a composite  work  upon  which  copyright 
was  originally  secured  by  the  proprietor  thereof,  then  such  proprietor 
shall  be  entitled  to  the  privilege  of  renewal  and  extension  granted  under 
this  section : Provided,  That  application  for  such  renewal  and  extension 
shall  be  made  to  the  copyright  office  and  duly  registered  therein  within 
one  year  prior  to  the  expiration  of  the  existing  term.” 

It  will  be  observed  that  section  8 declares  who  may  procure  original 
co])yrights ; that  section  23  provides  who  may  procure  renewals  of  copy- 
rights secured  by  this  act,  and  that  section  24  prescribes  who  may  pro- 
cure a renewal  or  e.xtension  of  a copyright  “subsisting  in  any  work  at  the 
time  when  this  act  goes  into  effect  * * * for  a further  period  such 

that  the  entire  term  shall  be  equal  to  that  secured  by  this  act,  including 
the  renewal  period.” 

Each  of  these  sections  is  specific  in  its  terms,  and  leaves  but  little  or 
no  room  for  construction.  In  the  first  it  is  expressly  provided  that  the 
assigns  of  an  author  or  profirietor  shall  have  a copyright  for  the  work 
upon  complying  with  the  conditions  sjiecified  in  the  act.  In  the  second  it 
is  provided  that  if  the  work  be  posthumous  or  composite  upon  which  the 
original  cojwright  was  secured  by  the  proprietor,  or  if  copyrighted  by  a 
corporate  body  otherwise  than  as  assignee  or  licensee  of  the  individual, 
or  by  an  employer  for  whom  such  work  is  made  for  hire,  the  proprietor 
may  procure  the  renewal,  but  that  in  all  other  cases  it  must  be  procured 
by  the  author,  if  living,  or  if  dead,  by  the  widow,  widower,  or  children, 
or  if  they  also  be  dead,  by  the  author’s  executors,  if  there  be  a will,  or 
otherwise  by  his  next  of  kin  ; and  the  third  section  mentioned,  the  one 
here  applicable,  requires  the  extension  or  renewal  to  be  procured  by  the 
author,  if  living,  or  if  dead,  by  the  persons  and  in  the  order  mentioned  in 
the  preceding  section,  except  as  to  composite  works  which  were  originally 
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copyrighted  by  the  proprietor,  in  which  case  the  proprietor  may  secure 
the  extension. 

The  very  fact  that  each  of  these  sections  enumerates  with  such  par- 
ticularity the  persons  who  may  exercise  the  privilege  of  securing  copy- 
rights and  having  them  renewed  and  the  order  in  which  the  right  vests, 
and  that  in  these  particulars  the  sections  materially  dififer  from  each  other, 
shows  that  the  persons  enumerated  are  exclusive  of  all  others  and  that  it 
was  not  the  purpose  of  Congress  to  confer  the  right  upon  any  person  or 
persons  not  therein  specihcally  mentioned. 

This  view  is  well  sustained  by  the  authorities.  The  act  of  February 
3,  1831  (4  Stat.  436),  gave  the  right  of  renewal  to  the  author,  if  living, 
or  if  dead,  to  his  widow,  child,  or  children.  In  commenting  upon  this 
provision  of  the  act  and  a provision  of  a previous  act,  the  court,  in  Pier- 
pont  V.  Fozi’lc,  19  Fed.  Cases,  652,659,  said : 

“Both  refer  to  authors  alone,  and  not  their  assigns,  as  entitled.  They 
do  not  even  embrace  in  terms,  express  assignees  Of  a second  term,  made 
before  the  second  term  begins,  and  the  last  act  does  not  name  assigns  at 
all.  So  the  extension  allowed  under  the  act  of  1831,  of  a copyright  taken 
out  under  that  act,  looks  entirely  to  the  author  and  his  family,  and  not 
to  assignees.” 

By  the  act  of  July  8,  1870,  section  88  ( 16  Stat.  212;  Rev.  Stats.,  sec. 
4954),  the  right  of  renewal  was  given  to  the  author,  or  his  widow  or 
children,  if  he  be  dead;  and  with  reference  to  the  right  of  renewal  under 
this  statute,  in  Drone  on  Copyrights,  page  261,  it  is  said; 

“Besides  granting  copyright  to  the  author  or  owner  of  a work,  and 
the  assignee  of  such  person,  for  twenty-eight  years,  the  existing  statute  of 
the  United  States  provides  that,  at  the  end  of  that  term,  the  author,  in- 
ventor, or  designor,  if  living,  or  his  widow  or  children  if  he  be  dead,  may 
secure  a renewal  of  the  copyright  for  fourteen  years.  As  neither  the 
owner  of  a work  nor  an  assignee  is  mentioned  in  this  section,  it  would 
seem  that  the  copyright  for  this  additional  term  will  not  vest  ab  initio  in 
such  person.  But  elsewhere  the  ground  is  taken,  that  when  the  renewed 
copyright  has  been  secured  by  the  author,  or  his  widow  or  children,  it 
may  be  transferred  to  an  assignee.” 
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And  again,  on  page  333 : 

“Section  4954  of  the  Revised  Statutes,  which  provides  for  a renewed 
term  of  copyright,  makes  no  mention  of  an  assignee.  The  view  has  been 
elsewhere  expressed  that  the  copyright  for  this  term  will  not  vest  ob  initio 
in  an  assignee,  but  only  in  the  author,  his  widow,  or  children.  Plence, 
when  an  author  has  assigned  his  entire  interest  in  a work,  and  has  thereby 
or  otherwise  barred  himself  and  his  family  from  securing  the  copyright 
for  the  second  term,  the  assignee  is  powerless  to  make  the  renewal  for  his 
own  benefit.’’ 

However,  I do  not  wish  to  be  understood  as  approving  the  assump- 
tion here  expressed  that  the  author,  or  in  case  of  his  death,  the  other  per- 
sons mentioned  in  the  statute  as  being  entitled  to  the  right  of  renewal  may 
bar  themselves  of  that  right.  Such  right  is  created  by  the  most  explicit 
terms  of  the  statute,  and  no  recognition  is  there  given  of  a jirevious  as- 
signment of  the  copyright,  or  a conveyance  of  the  author’s  right  in  the 
copyrighteil  work,  or  of  any  kind  of  contract  that  he  may  have  made  with 
reference  thereto.  When  the  application  for  renewal  is  presented  to  the 
register  of  cojiyrights.  the  only  thing  left  for  his  consideration  is  whether 
the  a])plicant  is  one  of  the  persons  designated  in  the  statute.  But  who 
may  jiossess  the  legal  or  equitable  right  in  the  copyright  after  renewal  is 
another  (piestion,  and  one  which  is  to  be  determined  by  the  terms  of  such 
contract  as  the  author  or  other  person  or  persons  entitled  to  the  renewal 
may  have  entered  into  before  or  after  the  renewal  is  had. 

Much  reliance  is  jdaced  by  the  applicants  on  the  case  of  Paige  v. 
Banks,  7 Blatch.  152.  and  13  Wall.  608,614.  The  facts  in  that  case  were, 
that  Paige,  the  testator  of  the  plaintiffs,  had  on  October  7,  1828.  entered 
into  a contract  with  Gould  and  Banks,  whereby  he  was  to  furni.sh  them  in 
manuscript  the  reports  of  his  court  for  publication,  and  that  they  were  to 
“have  the  copyright  of  said  reports,  to  them  and  their  assigns  forever.” 
Under  the  act  of  1790  the  term  of  copyright  was  fourteen  years,  with 
right  of  renewal  for  fourteen  years  additional,  the  assigns  of  an  author 
having  the  right  to  procure  both  the  original  copyright  and  the  renewal ; 
and  on  January  5,  1830.  registration  for  the  original  copyright  was  made 
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in  the  names  of  Gould  and  Banks.  On  February  3,  1831,  an  act  was 
passed  which  extended  all  copyrights  then  existing  to  a term  of  twenty- 
eight  years,  with  right  of  renewal  for  fourteen  years  longer,  but  the  re- 
newal privilege  was  restricted  to  the  author,  or,  if  he  be  dead,  to  his 
widow,  or  child  or  children.  When  the  original  term  expired  on  January 
5,  1858,  both  Gould  and  Banks  and  Paige  went  through  the  usual  forms 
to  procure  a renewal  of  the  copyright.  Paige  subsequently  died,  and 
thereafter  his  executor  filed  a bill  against  Gould  and  Ifanks  to  enjoin  them 
from  further  printing  and  vending  the  work,  and  for  an  account  of  the 
profits  after  January,  1858.  The  bill  was  dismissed  by  both  the  court  be- 
low and  the  Supreme  Court. 

The  decision  turned  entirely  u])on  the  construction  of  the  contract 
between  Paige  and  Gould  and  Ifanks,  the  sole  question  considered  being 
whether,  under  the  contract,  Paige  had  parted  with  the  entire  interest  in 
the  work,  this  question  being  thus  stated  by  the  Supreme  Court : 

“Independent  of  any  statutory  provision  the  right  of  an  author  in 
and  to  his  unpublished  manuscripts  is  full  and  complete.  It  is  his  prop- 
erty, and  like  other  property  is  subject  to  his  disposal.  He  may  assign  a 
qualified  interest  in  it,  or  make  an  absolute  conveyance  of  the  whole 
interest.  The  question  to  be  solved  is.  Do  the  terms  of  this  agreement 
show  the  intent  to  part  with  the  whole  interest  in  the  publication  of  this 
book,  or  with  a partial  and  limited  interest  ?’’ 

And,  after  an  analysis  of  the  contract,  the  court  held  that — 

“As  between  the  parties  to  the  agreement  the  absolute  interest  was 
conveyed  by  the  stipulation  of  Paige,  that  he  would  furnish  the  manu- 
script for  publication.” 

In  considering  the  clause  in  the  contract  “and  the  said  Gould  and 
Banks  shall  have  the  copyright  of  said  reports  to  them,  their  heirs,  and 
assigns  forever,”  the  court  said : 

“It  is  not  covenanted  that  the  publishers  should  take  out  the  copy- 
right, nor  is  there  any  express  agreement  for  an  assignment  to  them  by 
Paige,  if  he  should  take  it  out.  Undoubtedly  the  provision,  that  the  pub- 
lishers ‘should  have  the  copyright,’  would  authorize  them  to  apply  for  it, 
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and  if  Paige  had  taken  it  out  in  his  own  name  it  wouki  have  inured  to 
their  benefit.  But,  as  between  Paige  and  the  publishers,  the  rights  of  the 
latter  could  not  be  estimated  dififerently,  whether  they  had  or  had  not 
availed  themselves  of  the  provisions  of  the  act." 

The  act  of  1790  expressly  provided  that  the  assignees  of  an  author 
of  a work  could  procure  a copyright  thereof,  and  hence  the  statement  of 
the  court  that  the  stipulation  in  the  contract  with  reference  to  the  copy- 
right authorized  Gould  and  Banks  to  apply'  for  it.  Therefore,  the  point 
of  the  decision  was,  that  Paige  having  transferred  his  entire  interest  in 
the  work  to  Gould  and  Ifanks,  and  they  having  thereby  acquired  a perpet- 
ual right  to  ])ublish  and  sell  the  same,  independent  of  the  question  of 
copyright,  they  could  not  be  enjoined  from  its  publication  and  be  made  to 
account  for  the  copies  sold  after  the  expiration  of  the  original  term.  The 
question  here  presented  was  not  considered  in  that  case,  and  the  case  is 
given  attention  only  because  it  is  cited  by  applicants  as  conclusive  author- 
ity in  their  favor. 

The  comments  of  the  committee  upon  .sections  23  and  24,  which  ac- 
companied the  l)ill  when  reported,  show  conclusively  that  it  was  not  in- 
tended that  the  assigns  of  a work  should  have  the  right  of  renewal,  except 
as  s])ecifically  ])rovided  for  therein.  Among  other  things,  the  committee 
said : 

“It  was  urged  before  the  committee  that  it  would  be  better  to  have 
a single  term  without  any  right  of  renewal,  and  a term  of  life  and  fifty 
years  was  sugge.sted.  Your  committee,  after  full  consideration,  decided 
that  it  was  distinctly  to  the  advantage  of  the  author  to  preserve  the  re- 
newal period.  It  not  infrequently  happens  that  the  author  sells  his  copy- 
right outright  to  a publisher  for  a comparatively  small  sum.  If  the  work 
])roves  to  be  a great  success  and  lives  beyond  the  term  of  twenty-eight 
vears,  vour  committee  felt  that  it  should  be  the  exclusive  right  of  the 
author  to  take  the  renewal  term,  and  the  laio  should  be  framed  as  is  the 
e.visting  la^e,  so  that  he  could  not  be  deprived  of  that  right. 

^;******* 


EXnililTS. 


2 I 

"Instead  of  confining  the  right  of  renewal  to  the  author,  if  still  liv- 
ing, or  to  the  widow  or  children  of  the  author,  if  he  be  dead,  we  provide 
that  the  author  of  such  work,  if  still  living,  may  apply  for  the  renewal, 
or  the  widow,  widower,  or  children  of  the  author,  if  the  author  be  not  liv- 
ing, or  if  such  author,  widow,  widower,  or  children  be  not  living,  then 
the  author's  executors,  or,  in  the  absence  of  a will,  his  next  of  kin.  It 
was  not  the  intention,  to  permit  the  administrator  to  apply  for  the  renewal, 
but  to  permit  the  author  who  had  no  wife  or  children  to  be(|ueath  by  will 
the  right  to  apply  for  the  renewal. 

“In  the  case  of  comi)osite  or  cyclopedic  works,  to  which  a great  many 
authors  contribute  for  hire,  and  upon  which  the  copyright  was  originally 
secured  by  the  proprietor  of  the  work,  it  was  felt  that  the  pro])rietor  of 
such  work  should  have  the  exclusive  right  to  a])ply  for  the  renewal  term. 
In  some  cases  the  contributors  to  such  a work  might  number  hundreds 
and  be  scattered  over  the  world,  and  it  would  he  impossible  for  the  pro- 
prietor of  the  work  to  secure  their  co-operation  in  applying  for  the  re- 
newal." 

It  readily  appears  how  the  right  of  renewal  may  be  a valuable  asset 
to  an  author,  though  he  may  have  previously  parted  with  all  interest  in 
the  copyrighted  work.  When  renewed,  like  all  other  copyrights,  it  is  as- 
signable. (Sec.  42  of  act;  Drone  on  Copyrights,  333.)  And  no  doubt  it 
may  be  the  subject  of  a valid  contract  before  renewal,  which  would  carry 
the  equitable,  if  not  the  legal,  title  thereto  when  renewed.  And,  there- 
fore, the  owner  of  the  work  who,  after  the  expiration  of  the  original  term, 
would  be  without  protection,  would,  if  the  work  be  a valuable  one.  gladly 
pay  a reasonable  price  for  the  extension.  At  any  rate,  the  right  of  exten- 
sion was  clearly  given  for  the  benefit  of  the  author,  and  the  provision 
.should  not  be  construed  against  him,  unless  the  language  of  the  statute 
clearly  requires  such  construction,  which  it  does  not. 

It  is  not  intended  in  this  opinion  to  determine  any  question  of  law 
which  relates  to  the  relative  rights  of  authors  and  their  assigns,  and  such 
rights  are  mentioned  only  by  way  of  illustration  or  argument.  The  mat- 
ter here  for  determination  is  one  solely  for  the  guidance  of  the  Register 
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of  Copyrights  in  granting  renewals  of  copyrights;  and,  for  the  reasons 
above  stated,  I hold  that  he  should  be  governed  by  the  language  of  the 
statute,  and  grant  a renewal  to  no  one  other  than  the  person  or  persons 
mentioned  therein.  The  a])])licants  here  in  question  are  the  owners  of  the 
works  by  purchase,  and  assignees  of  the  original  copyrights,  and  in  some 
cases,  have  taken  assignments  of  the  renewal  terms.  But  in  neither  case 
does  the  statute  authorize  the  extension  to  be  made  in  the  name  of  the 
assignee,  and  the  applications  should,  therefore,  be  disallowed. 


Re.spectfully, 


J.  A.  FOWLER, 
Assistant  Attorney-General. 


Approved : 

GEORGE  W.  WICKERSHAM. 


The  PrilSidext. 


DEMURRER. 
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DEMURRER. 

The  joint  and  several  demurrer  of  Ira  X.  Goft'  and  John  O.  Darling, 
defendants,  to  the  bill  of  complaint  of  White-Smith  Music  Publishing 
Company,  the  above  named  complainant. 

These  defendants  by  protestation,  not  confessing  all  or  any  of  the 
matters  and  things  in  the  complainant's  bill  of  complaint  contained  to  be 
true,  in  such  manner  and  form  as  the  same  are  therein  set  forth  and  al- 
leged, do  demur  to  said  bill  and  for  cause  of  demurrer  show  that  the  com- 
plainant has  not  in  and  by  its  said  bill  made  or  stated  such  a case  as  en- 
titles it  in  a court  of  equity  to  any  relief  against  these  defendants  or  either 
of  them  as  to  the  matters  contained  in  said  bill,  or  any  of  such  matters. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing 
in  said  bill,  the  defendants  do  demur  thereto  and  humbly  demand  the 
judgment  of  this  court  whether  they  shall  be  compelled  to  make  any  fur- 
ther or  other  answer  to  the  said  bill,  and  pray  to  be  hence  dismissed  with 
their  costs. 

Ir.\  X.  Goff, 

John*  O.  Darling. 

I,  Horatio  E.  Bellows,  of  counsel  for  the  defendants  Ira  X.  Goff  and 
John  O.  Darling,  do  certify  that  in  my  opinion  the  foregoing  demurrer 
of  the  defendants  to  the  bill  of  complaint  in  the  above  entitled  case  is  well 
founded  in  point  of  law. 

Horatio  E.  Bellows. 

United  States  of  America, 

District  of  Rhode  Island. 

Ira  X.  Goff"  and  John  O.  Darling  being  duly  sworn  depose  and  say 
that  they  are  the  defendants  in  the  above  entitled  case,  and  that  the  fore- 
going demurrer  is  not  interposed  for  delay. 

Ira  X.  Goff, 

John  O.  Darling. 

Subscribed  and  sworn  to  before  me  June  8,  1910. 

William  E.  Tefft, 

Notary  Public. 
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UNITED  STATES  CIRCUIT  COURT  OF  ARPEALS 
FOR  THE  FIRST  CIRCUIT. 


OCTOBER  TERM,  1910. 


No.  909. 

WHITE-SMITH  MUSIC  PUBLISHING  COMPANY, 

COMPLAINANT,  APPELLANT, 

V. 

IRA  N.  GOFF  ET  AL., 

DEFENDANT,  APPELLEE. 


TRANSCRIPT  OF  RECORD  OF  CIRCUIT  COURT. 

[Filkd  in  Circuit  Court  of  Appeals  December  2,  1910.] 

United  St.vtes  of  America, 

District  of  Rhode  Island. 

•At  a Circuit  Court  of  the  United  States,  holden  at  Providence 
within  and  for  the  District  of  Rhode  Island,  on  the  fifteenth  day 
of  Xoveinher,  in  the  year  of  onr  Lord  one  thousand  nine  hundred 
and  ten. 

Present : 

The  Honorable  ARTHUR  L.  BROWN,  District  Judi/e. 
No.  2741,  Equity. 

WHITE-SMITH  MUSIC  PUBLISHING  COMPANY 

V. 

IRA  N.  GOFF  ET  AL. 


The  Bill  of  Complaint  in  this  case  was  filed  in  the  clerk's  office 
on  the  second  day  of  June,  1910,  and  is  in  the  words  and  figures 
following : — 

BILL  OF  COMPLAINT. 

[Filed  June  2,  1910.] 

[Memorandum.  The  Bill  of  Complaint,  as  printed  in  this 
Transcript  of  Record,  beginning  on  page  3,  is  here  inserted. 
William  P.  Cross,  Clerk.  \ 
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Thereafter,  to  wit,  on  the  eighth  day  of  June,  1910,  there  was 
filed  by  the  respondent  the  following 

DEMURRER. 

[Fii.kd  June  8,  1910.] 

[Memorandum.  The  Demurrer,  as  printed  in  this  Transcript 
of  Record,  beginning  at  page  23,  is  here  inserted.  William  P. 
Cross.  Clerk.] 


Tlie  cause  came  on  for  hearing  upon  the  demurrer  to  tlie  bill 
before  the  Honorable  Arthur  L.  P>rown,  District  Judge,  on  the 
twenty-third  day  of  June.  1910.  and  was  fully  heard  and  argued 
by  counsel  for  the  respective  parties. 

On  the  fifth  day  of  Augu.st,  1910.  the  Opinion  of  the  Court  was 
announced,  sustaining  the  demurrer,  and  on  the  fourteenth  day 
of  Xovember,  1910,  there  was  entered  the  following  Final 
Decree : — 


FINAL  DECREE. 

Brown,  J.  This  cause  having  come  on  to  be  heard  on  the  bill 
and  demurrer,  and  having  been  argued  by  the  respective  parties, 
It  is  ordered,  adjudged  and  decreed  that  the  demurrer  be  sus- 
tained and  that  the  bill  of  complaint  be,  and  hereby  is,  dismissed 
and  that  the  complainant  pay  the  defendant  $24.25,  as  costs  of 
suit. 

Filtered  as  the  decree  of  this  court  by  order  thereof  (Brown,  T-), 
November  14,  1910. 


WILLIAM  P.  CROSS,  Clerk. 


Thereafter,  to  wit.  on  Xovember  19,  1910,  the  complainant  filed 
its  petition  for  appeal  and  assignment  of  errors,  together  with  a 
bond  to  party  on  appeal,  and  the  said  petition  to  appeal  was  allowed 
and  the  said  bond  to  party  on  apjieal  was  approved  by  the  Hon- 
orable Arthur  L.  Brown,  District  Judge. 

On  the  said  nineteenth  day  of  Xovember,  1910,  a citation  on 
appeal  was  issued,  returnable  to  the  Circuit  Court  of  Appeals  for 
the  First  Circuit  on  the  seventeenth  day  of  December,  1910. 
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PETITION  FOR  APPEAL  AND  ASSIGNMENT  OF  ERRORS. 

[Filed  November  19,  1910.] 

The  above-named  complainant,  White-Smith  Music  Publishing 
Company,  believing  itself  to  be  aggrieved  by  the  decree  of  said 
court,  made  and  entered  November  14,  1910,  in  the  above-entitled 
case,  hereby  appeals  from  said  decree  to  the  United  States  Cir- 
cuit Court  of  Appeals  of  the  First  Circuit,  and  it  hereby  assigns 
the  errors  asserted  and  intended  to  be  urged  as  follows : — 

1.  That  the  court  erred  in  denying  the  contention  of  the  com- 
plainant that  in  order  to  carry  out  the  provisions  of  Section  8 of 
the  new  copyright  law  (United  States  Compiled  Statutes,  1909, 
page  1296)  a general  power  of  renewal  by  a proprietor  must  neces- 
sarily be  read  into  Section  24  of  said  Act. 

2.  That  the  court  erred  in  denying  the  contention  of  the  com- 
plainant that  the  use  in  said  Section  8 of  the  expression,  “ for 
the  terms,”  indicates  that  both  author  and  proprietor  are  to  be 
entitled  to  an  extended  term  as  well  as  to  an  original  term. 

3.  That  the  court  erred  in  holding  that  if  the  complainant 
relies  upon  rights  coming  to  him  through  assignment,  the  bill 
should  state  that  at  some  time  a vested  right  of  renewal  was  in 
the  assignor. 

4.  That  the  court  erred  in  holding  that  an  attempt  to  read 
into  said  Section  24  an  implication  that  the  proprietor  shall  als*o 
have  a general  right  of  renewal  additional  to  that  specifically  pro- 
vided would  throw  the  act  into  inconsistency  and  confusion. 

5.  That  the  court  erred  in  holding  that  whatever  may  be  the 
renewal  rights  of  others,  the  statute  grants  only  limited  rights  of 
renewal  to  a proprietor. 

6.  That  the  court  erred  in  holding  that  upon  the  case  made 
by  the  bill,  the  complainant  is  not  entitled  to  a renewal  of  his 
copyright  for  a further  period  of  28  years  after  the  expiration 
of  his  original  term. 

7.  That  the  court  by  the  decree  appealed  from,  has,  in  viola- 
tion of  Article  5 of  the  Amendments  of  the  Constitution  of  the 
United  States,  deprived  this  complainant  of  its  property  without 
due  process  of  law. 

8.  That  if  the  interpretation  by  the  court  of  said  sections  8 
and  24  of  said  new  copyright  law  (United  States  Compiled  Stat- 
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utes,  Section  8)  is  correct,  then  the  said  law  is  in  violation  of 
Article  5 of  the  Amendments  of  the  Constitution  of  the  United 
States,  in  so  far  as  it  operates  to  deprive  this  complainant  of 
its  property  without  due  process  of  law. 

9.  That  the  court  erred  in  sustaining  the  demurrer. 

10.  That  the  court  erred  in  dismissing  the  bill. 

The  complainant  prays  that  this  its  appeal  may  be  allowed,  and 
that  a transcript  of  the  record  and  proceedings  and  papers  in  said 
case  upon  which  said  decree  was  made,  duly  authenticated,  may 
be  sent  to  the  United  States  Circuit  Court  of  Appeals  for  the 
First  Circuit. 

ALEX.  P.  BROWNE, 

Solicitor  and  of  Counsel  for  Complainant. 

Ai)peal  allowed  November  19,  1910.  Arthur  L.  Brown,  J. 


BOND  TO  PARTY  ON  APPEAL. 

Knoxv  all  men  by  these  presents,  that  we,  White-Smith  Music 
Publishing  Company,  of  Boston,  in  the  Commonwealth  of  Massa- 
chusetts, as  principal,  and  Daniel  L.  White,  of  Winthrop,  in  said 
Commonwealth,  as  surety,  are  holden  and  firmly  bound  unto  Ira 
N.  Goff  and  John  C.  Darling,  both  of  Providence,  in  the  State 
and  District  of  Rhode  Island,  in  the  full  and  just  sum  of  three 
hundred  (300)  dollars,  to  be  paid  to  the  .same  Ira  N.  Goff  and 
John  C.  Darling,  their  certain  attorneys,  executors,  administra- 
tors or  assigns,  to  which  payment  well  and  promptly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  administrators  and  suc- 
cessors, jointly  and  .severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  sixteenth  day  of  November, 
in  the  year  of  our  Lord  one  thou.sand  nine  hundred  and  ten. 

Whereas,  lately  at  a term  of  the  United  States  Circuit  Court 
for  the  District  of  Rhode  Island,  in  a .suit  in  equity  depending  in 
said  court  between  White-Smith  Music  Publi.shing  Company,  com- 
plainant. and  Ira  N.  Goff  and  John  C.  Darling,  defendants,  the 
l)ill  of  the  said  comi)lainant  was  dismissed,  and  the  .said  complain- 
ant having  obtained  an  appeal  to  remove  .said  cause  to  the  United 
States  Circuit  Court  of  Appeals  for  the  First  Circuit,  to  rever.se 
the  decree  in  the  aforesaid  suit,  and  a citation  directed  to  the 
.said  Ira  N.  Goff  and  John  C.  Darling,  citing  and  admonishing  them 
to  be  and  appear  in  the  said  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit,  in  the  City  of  Boston,  Massachu.setts,  on 
the  second  day  of  January.  1911. 
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Now,  the  condition  of  the  above  obligation  is  such,  that  if  the 
said  White-Smith  Music  Publishing  Company  shall  prosecute  its 
appeal  to  efifect,  and  answer  all  damages  and  costs  if  it  fail  to 
make  its  appeal  good,  then  the  above  obligation  to  l)e  void ; else 
to  remain  in  full  force  and  virtue. 


WHITE-SMITH  MUSIC  PUBLISHING  CO., 

Treasurer. 


danii:l  l.  white. 


.Approved:  D.  L.  White,  President. 


.Approved:  November  19,  1910.  .Aktiicr  L.  P>rovvn,  J. 


OPINION  OF  THE  CIRCUIT  ('OURT 
On  Demurkek  to  Bii.i,. 

August  .5,  1910. 

Brown,  J.  The  complainant  charges  that  the  defendants  have 
violated  its  copyright  in  a musical  composition  entitled,  “ Spark- 
ling Waves.  Original  Theme  with  \'ariations.  By  K.  H.  Bailey.” 
For  the  purposes  of  demurrer  it  may  he  assumed  that  the  com- 
plainant corporation  as  proprietor  became  the  owner  of  a valid 
copyright  in  this  musical  composition  for  the  original  term  of 
28  years,  expiring  July  21,  1909.  Just  prior  to  the  expiration 
of  the  original  term,  upon  July  14,  1909,  the  complainant,  as 
assignee  of  the  author,  sought  to  extend  the  copyright  for  a fur- 
ther or  renewal  term  of  28  years.  The  register  of  copyrights 
refused  registration  for  a renewal  or  extension  of  copyright,  under 
Section  24  of  the  new  copyright  law  ( .\ct  of  [March  4,  1909), 
on  the  ground  that  it  could  he  made  only  in  the  name  of  one  of 
the  designated  beneficiaries  and  not  in  the  name  of  an  assignee. 

To  support  the  proposition  that  as  projirietor  the  complainant 
has  a right  of  renewal,  the  complainant  cites  the  following  por- 
tions of  “ An  Act  to  Amend  and  Consolidate  the  .\cts  Fiespecting 
Copyright”;  passed  Alarch  4,  1909:  — 

” .Sec.  8.  That  the  author  or  proprietor  of  any  work  made 
the  subject  of  copyright  by  this  .Act,  or  his  executors,  administra- 
tors, or  assigns,  shall  have  copyright  for  such  work,  under  the 
conditions  and  for  the  terms  specified  in  this  .Act.” 

“ Sec.  24.  That  the  copyright  subsisting  in  any  work  at  the 
time  when  this  .Act  goes  into  effect  may.  at  the  e.xpiration  of  the 
term  provided  for  under  existing  law,  be  renewed  and  e.xtended 
by  the  author  of  such  work  if  still  living,  or  the  widow,  widower. 
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or  children  of  the  author,  if  the  author  be  not  living,  or  if  such 
author,  widow,  widower,  or  children  he  not  living,  then  by  the 
author’s  executors,  or  in  the  absence  of  a will,  his  next  of  kdn, 
for  a further  period  such  that  the  entire  term  shall  he  equal  to 
that  secured  by  this  Act.  including  the  renewal  period.  Provided, 
however,  that  if  the  work  he  a composite  work  upon  which  copy- 
right was  originally  secured  by  the  proprietor  thereof,  then  such 
proprietor  shall  be  entitled  to  the  privilege  of  renewal  and  exten- 
sion granted  under  this  section.  Provided,  that  a])plication  for 
such  renewal  and  extension  shall  be  made  to  the  copyright  office 
and  duly  registered  therein  within  one  year  prior  to  the  expira- 
tion of  the  existing  term.” 

The  complainant  contends  that  in  order  to  carry  out  the  provi- 
sions of  Section  8.  a general  jjower  of  renewal  by  a proprietor 
must  necessarily  be  read  into  Section  24;  also  that  the  use,  in 
Section  8,  of  the  expression.  “ for  the  terms,”  indicates  that  both 
author  and  ])roprietor  are  to  he  entitled  to  an  extended  term  as 
well  as  an  original  term.  Such  a construction  of  the  act  is  by 
no  means  necessary,  since  author  or  proprietor  are  to  have  copy- 
right under  the  conditions  specified  in  the  act.  I'he  intent  of 
Congress  to  di.stinguish  between  the  renewal  right  of  a proprietor 
and  of  an  author  is  evident  both  from  Section  23  and  from  Sec- 
tion 24. 

'I'he  right  of  an  assignee  to  a renewal  can  hardly  be  greater  than 
the  right  of  an  author.  The  right  of  renewal  secured  to  an  author, 
both  under  Section  23  and  under  Section  24,  is  conditional  upon 
his  survival.  Ui)on  his  decease  the  right  of  renewal  does  not 
follow  the  author’s  estate,  but  is  given  to  the  widow,  widower 
or  children  of  the  author,  or  if  they  be  not  living,  then  to  his 
executors,  or  in  the  absence  of  a will,  to  his  next  of  kin.  The 
statute  is  peculiar  in  that  it  does  not  provide  that  in  case  of  the 
decease  of  the  author  the  renewal  right  shall  follow  the  ordinary- 
rules  of  law  in  case  of  testacy  or  intestacy,  but  designates  bene- 
ficiaries who  take  the  right  directlv  from  the  statute.  It  is  to 
be  noticed  that  both  in  Section  23  and  Section  24  the  author’s 
administrators  are  e.xcluded. 

According  to  the  complainant’s  contention  the  assignee  of  an 
author  would  have  a right  of  renewal  even  if  the  author  had 
deceased,  although  the  author’s  right  of  renewal  was  conditional 
upon  his  survival  and  did  not  pass  to  his  estate  hut  directly  to 
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widow  or  children  by  operation  of  the  statute.  Tlie  bill  does 
not  allege  whether  or  not  the  author  survived,  so  as  to  have  a 
right  of  renewal  under  the  statute.  If  the  complainant  relies  upon 
rights  coming  to  him  through  assignment  it  seems  essential  that 
the  bill  should  state  that  at  some  time  a vested  right  of  renewal 
was  in  the  assignor. 

Upon  a consideration  of  the  entire  act  due  effect  can  be  given 
to  Section  8 as  applicable  primarily  to  original  copyrights  wherein 
the  author  and  proprietor  stand  upon  ecpial  footing,  and  .second- 
arily to  renewals  under  the  conditions  sub.sequently  set  forth, 
wherein  author  and  proprietor  do  not  stand  on  similar  footing. 
.\s  the  statute  both  in  sections  23  and  24  deals  specifically  with 
the  cjuestion  of  renewal  by  a proprietor,  and  grants  the  right 
of  renewal  to  a proprietor  only  in  connection  with  specific  kinds 
of  works,  an  attempt  to  read  into  Section  24  an  implication  that 
the  proprietor  shall  also  have  a general  right  of  renewal,  addi- 
tional to  that  specifically  provided,  would  throw  the  act  into  in- 
consistency and  confusion.  The  provisos  of  both  sections  23  and 
24  would  be  hard  to  explain  upon  the  complainant's  theory  that 
it  was  intended  that  a proprietor  should  have  a general  right  of 
renewal  in  all  classes  of  works  after  the  expiration  of  the  original 
term. 

It  is  unnecessary  for  the  purposes  of  this  case  to  decide  whether 
under  Section  24  an  author,  if  living,  or,  if  not  living,  any  of 
the  other  designated  persons,  can  be  entitled  to  an  extended  term 
during  which  they  may  prevent  a proprietor  who  has  enjoyed  an 
original  term  in  his  own  name  from  continuing  publication. 

Ordinarily,  when  an  author  sells  his  manuscript  outright  for 
a fixed  sum,  it  would  be  understood  that  the  purchaser  had  a right 
to  publish,  and  either  to  secure  a copyright  or  not,  as  he  saw  fit. 
By  electing  not  to  secure  a copyright,  and  by  publishing  without 
notice  of  copyright,  he  would  deprive  the  author  of  no  propertv 
right.  It  is  difficult  to  say  upon  what  principle  the  exercise  of 
his  rights  as  a proprietor  to  secure  copyright  for  hiimself  for  the 
original  period  of  28  years  should  give  to  the  author  or  his  widow 
or  children  the  right  to  exclude  the  proprietor  after  the  twentv- 
eighth  year  from  the  right  to  publish  which  he  accpiired  by  the 
purchase  of  the  manuscript. 
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By  Section  2 the  rights  of  the  author  or  proprietor  of  an  un- 
published work  are  preserved.  If  the  purchaser  of  an  unpublished 
work  has  the  right  of  publication,  with  or  without  copyright,  it 
is  difficult  to  see  upon  what  principle  that  right  can  be  lessened 
or  reduced  to  a limited  term  by  his  registration  of  a copyright 
as  proprietor  for  his  own  exclusiv'e  benefit.  In  Paige  v.  Banks, 
13  Wall.  608-615,  it  was  said:  — 

“ As  between  the  parties  to  the  agreement  the  absolute  interest 
was  conveyed  by  the  stipulation  of  Paige  that  he  would  furnish 
the  manuscript  for  publication.  Paige  could  no  longer  do  any 
act,  after  such  delivery  for  publication  inconsistent  with  the  abso- 
lute owner.ship  of  the  publishers.” 

A construction  of  the  copyright  law  which  gives  to  an  author 
or  to  members  of  his  family,  or  others,  a right  to  an  independent 
term  of  cojwright  succeeding,  and  inconsi.stent  with,  a pro])rietor’s 
right  to  continue  publication,  is  full  of  difficulty.  It  may  be  well 
to  remember  that  the  copyright  law  does  not  grant  the  original 
right  of  publication,  but  only  serves  to  make  exclusive  rights  which 
previously  existed.  In  this  respect  it  is  similar  to  the  patent  right. 
Paper  Bag  Patents  Case,  210  U.  S.  424-425;  U.  S.  v.  Bell  Tele- 
phone Co.,  167  U.  S.  224-249 ; -Bloomer  v.  McQncnvan,  14  How. 
539-549;  Blount  Mfg.  Co.  v.  ]’ale  & Toione  Mfg-  Co.,  166  Fed. 
Rei).  555.  Although  a patent  cemtains  terms  which  imply  a grant 
to  make,  u.se  and  vend,  the  right  of  an  inventor  to  make,  use  and 
vend  his  invention  is  not  granted,  but  only  made  exclusive,  by  the 
patent. 

'I'he  author  of  an  unpublished  book  or  musical  composition, 
by  virtue  of  his  proprietory  right,  may  assign  his  i)roperty  and 
confer  his  rights  upon  another.  If  he  has  done  so,  then  a statute 
subse(|uently  passed  which  should  create  in  the  author,  the  assignor, 
or  in  any  third  person,  a right  which  would  destroy  the  previously 
conveyed  right  of  publication  would  be  open  to  serious  doubts 
of  constitutionality.  The  copyright  statute  is  concerned  not  with 
the  creation  of  original  rights  of  publication,  but  with  making 
exclusive  rights  originating  in  the  familiar  principles  of  private 
property. 

Section  24  provides  that  the  “ copyright  subsi.sting  in  any  work 
may  be  renewed  and  extended.”  If  the  proi)rietor's  term  e.xpires 
in  28  years,  and  a new  term  of  28  years  is  granted  to  a third  per- 
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son  to  the  exclusion  of  the  proprietor,  it  is  an  unusual  use  of 
language  to  call  this  the  renewal  or  extension  of  the  copyright 
subsisting.  A copyright  implies  a person  in  whom  the  right  re- 
sides, and  the  act  apparently  contemplates  continued  protection  of 
an  existing  right  rather  than  the  creation  of  a new  and  incon- 
sistent right  springing  into  effect  28  years  after  the  original  regis- 
tration. 

But  even  should  we  assume  that,  upon  a proper  construction 
of  the  statute,  such  right  to  a new  and  inconsistent  term  exists, 
this  would  not  extend  the  right  of  the  proprietor,  since  whatever 
may  be  the  renewal  rights  of  others  the  statute  grants  only  limited 
rights  of  renewal  to  a proprietor.  Whether,  upon  the  expiration 
(ff  the  proprietor’s  original  term,  the  work  becomes  free  to  the 
public  so  that  the  proprietor  has  no  longer  an  exclusive  right  under 
the  statute,  but  still  a right  in  common  with  the  public,  or  whether 
at  the  conclusion  of  the  proprietor’s  original  term  a new  term 
may  arise  which  is  inconsistent  with  the  further  right  of  a pro- 
prietor, is  immaterial  to  a decision  upon  this  demurrer. 

Whatever  view  may  he  taken  of  the  statute,  I am  of  the  opinion 
that  it  fails  to  support  the  complainant’s  main  proposition  that 
upon  the  expiration  of  his  original  term  a ])roprietor  merely  by 
force  of  Section  8 is  entitled  to  a renewal  thereof  for  a further 
period  of  28  years. 

As  the  bill  fails  to  allege  any  copyright  in  the  complainant  at 
the  time  of  the  defendants’  acts,  the  demurrer  must  he  sustained. 


CITATION  ON  APPEAL. 

United  States  of  America,  ss. 

The  Pre.sidext  of  the  LTnited  States, 

To  Ira  N.  Goff  and  .Iohn  O.  Darling,  hath  of  Providence^  in  the 
titate  of  Rhode  Island,  and  citizens  of  said  State,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  in  the 
United  States  Circuit  Court  of  Appeals  for  the  First  Circuit,  in 
the  city  of  Boston,  Massachusetts,  on  the  seventeenth  day  of 
December  next,  pursuant  to  an  appeal  duly  obtained  from  a decree 
of  the  Circuit  Court  of  the  United  States  for  the  District  of  Rhode 
Island,  wherein  White-Smith  Music  Publishing  Company,  a cor- 
poration duly  organized  under  the  laws  of  the  Commonwealth  of 
Massachusetts  is  appellant,  and  you  are  appellees,  to  show  cause. 
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if  any  there  be,  wliy  the  said  decree,  entered  against  the  said 
appellant,  should  not  be  corrected,  and  why  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  Honorable  Arthur  L.  Brown,  Judge  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Rhode  Island, 
this  nineteenth  day  of  Xoveniher,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  ten. 

[seal]  ARTHUR  L.  BROWN,  J. 

•Acknowledgment  of  Service  of  Citation. 

United  States  of  .America, 

District  of  Rhode  Isi.and,  ss. 

Due  and  sufficient  service  of  this  citation  is  hereby  acknowledged 
this  twenty-sixth  day  of  Xoveniher,  1910. 

Hor.atio  E.  Bellows, 
Solicitor  for  Appellees. 


CLERK’S  CERTIFICATE. 

United  States  of  .America, 

District  of  Rhode  Island. 

I.  W'illiam  P.  Cross.  Clerk  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  do  hereby  certify  that 
the  foregoing  is  a true  copy  of  the  record  in  the  cau.se  entitled. 

No.  2741,  EciUiTY. 

WHITE-SMITH  .MUSIC  PUBLISHING  COMPANY 

V. 

IRA  N.  GOFF  ET  AL., 

in  said  Circuit  Court  determined,  the  Complainant’s  Petition  for 
.Appeal  and  Assignment  of  huTors,  Bond  to  party  on  Appeal,  the 
original  Citation  on  .Appeal  issued  in  said  cause,  with  the  Acknowl- 
edgment of  Service  thereon,  and  the  Opinion  of  the  Circuit  Court 
sustaining  the  Demurrer  in  .said  cause. 

In  testimony  whereof,  I hereunto  set  my  hand  and  affi.x  the 
seal  of  said  Circuit  Court,  at  Providence,  in  said  district,  this 
twenty-sixth  day  of  Xoveniher,  .A.D.  1910. 

[seal]  william  P.  cross,  Clerk. 
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• WHITE-SMITH  MUSIC  PUBLISHING  COMPANY, 
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IRA  N.  GOFF  ET  AL^ 

Defendants,  Appellees. 


BRIEF  FOR  COMPLAINANT,  APPELLANT. 


ALEX.  P.  BROWNE, 

BROWNE  & WOODWORTH, 

Counsel  for  Complainant,  Appellant, 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  FIRST  CIRCUIT. 


OCTOBER  TERM,  1910. 

No.  909. 

WHITE-SMITH  MUSIC  PUBLISHING  COMPANY, 
Complainant,  Appellant, 

V. 

IRA  N.  GOFF  ET  AL.,  Defendants,  Appellees. 


BRIEF  FOR  COMPLAINANT,  APPELLANT. 

The  question  herein  involved  is  as  follows  : 

Pursuant  to  an  agreement  between  them,  a composer  of  music 
composed  a musical  piece  and  sold  the  manuscript  without  any 
reservation  to  a publisher.  The  publisher  thereafter  published  the 
piece,  copyrighting  it  under  the  law  of  1870.  The  term  of  this 
copyright  expired  July  21,  1909. 

Just  prior  to  the  expiration  of  the  original  term,  viz.,  on  July  11, 
1909,  the  publisher  sought  to  extend  his  copyright  for  a further  or 
renewal  term  of  twenty-eight  years  under  the  new  copyright  law  in 
effec^^LHutol,  1909,  and  made  application  to  the  Copyright  Office  at 
Washington  for  such  renewal. 

This  application  was  refused  registration  upon  the  ground  that  it 
could  be  properly  made  only  in  the  name  of  the  author  or  other 
beneficiary  designated  in  Sec.  21  of  the  Act,  and  could  not  be  made 
by  the  owner  or  proprietor  of  the  composition. 

The  new  law  provides  that  — 

“ No  action  or  proceeding  shall  be  maintained  for  infringe- 
ment of  copyright  in  any  work  until  the  provisions  of  this  Act 
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with  respect  to  deposit  of  copies  and  registration  of  such  work 
shall  have  been  complied  with.” 

The  Circuit  Court  accordingly  sustained  a general  demurrer  and 
dismissed  the  bill,  which  was  for  infringement  against  another  music 
publisher  who  had  published  the  piece  after  the  expiration  of  the 
original  copyright  term. 

From  this  action  the  present  appeal  is  taken. 

THE  PRACTICAL  QUESTION. 

If  the  ruling  of  the  court  below  be  sustained,  the  effect  upon  the 
property  rights  of  the  music  publishers  of  the  country  will  be  most 
serious  and  injurious. 

Cases  like  the  present  one  are  arising  almost  daily,  wherein  by 
reason  of  the  length  of  time  of  the  original  term  of  twenty-eight 
years,  it  is  no  longer  possible  to  obtain  the  co-operation  in  renewal  of 
the  composer  or  other  beneficiary,  and  other  cases  are  frequently 
arising  in  which  such  co-operation  is  refused  except  upon  the  pay- 
ment of  a sum  in  addition  to  that  paid  for  the  original  manuscript. 
In  the  first  class  of  cases  the  publisher  is  left  without  possibility  of 
further  copyright  protection,  and  in  the  second  class  his  obtaining 
such  protection  is  dependent  upon  the  new  bargain,  if  any,  which  he 
can  make. 


THE  COMPLAINANT’S  CONTENTION. 

The  complainant  contends  that  in  accordance  with  the  rule  laid 
down  by  the  Supreme  Court  of  the  United  States  in  Paige  v.  Banks, 
13  Wall.  014,— 

a.  The  right  of  an  author  in  and  to  his  unpublished  manuscript  is 
full  and  complete  at  the  common  law  and  independent  of  any  statu- 
tory provision. 

b.  It  is  his  property  and  like  any  other  property  is  subject  to  his 
disposal. 

c.  He  may  a.ssign  a qualified  interest  in  it  or  make  an  absolute 
conveyance  of  the  whole  interest. 

Now,  in  the  present  case  the  production  of  the  manuscript  of  the 
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song  in  question  and  its  sale  to  the  complainant  was  pursuant  to  an 
ordinary  common  law  contract. 

Under  this  contract,  if  it  was  a contract  of  manufacture  and  sale, 
the  title  to  the  manuscript  was  vested  in  the  author  until  he  sold  it  to 
the  publisher  and  it  follows  therefore  that  at  the  time  the  author  sold 
the  manuscript  to  the  publisher,  there  was  vested  in  him  — 

a.  His  common  law  right  of  ownership  in  the  manuscript. 

b.  His  statutory  rights  of  copyright. 

It  therefore  follows  (see  Paige  v.  Banks,  supra)  that  when  the 
author  made  an  absolute  sale  of  the  manuscript  to  the  publisher,  he 
also  assigned  all  his  rights  of  copyright  to  the  publisher.  As  under 
the  Act  of  1870  the  author  had  two  rights  of  copyright,  one  an 
original  right  and  the  other  a renewal  right,  it  follows  that  the 
purchaser  outright  of  the  manuscript  became  thereby  the  assignee  of 
both  of  the  author’s  statutory  rights  in  regard  thereto,  the  original 
right  and  the  renewal  right. 

The  publisher  e.xercised  his  statutory  right  of  original  copyright  and 
shortly  before  its  expiration  further  attempted  to  exercise  his  renewal 
right  by  making  application  therefor  pursuant  to  the  terms  of  the  new 
law. 

Was  such  application  by  the  publisher  sufficient  to  secure  such 
renewal  right  regardless  of  the  refusal  by  the  Register  of  Copyright 
to  register  it  1 We  maintain  that  it  was. 

RENEWAL  UNDER  THE  NEW  LAW. 

It  is  to  be  noticed  at  the  outset  that  the  new  law  does  not  specify 
by  whom  the  renewal  application  shall  be  made,  and  we  submit  that 
the  absence  of  such  specification  is  important,  for  if,  as  was  argued 
above,  the  author’s  right  of  renewal  passed  by  equitable  assignment 
to  the  purchaser  of  the  manuscript  at  the  time  of  the  purchase,  then 
he,  the  purchaser,  stands  in  the  shoes  of  the  author  and  may,  there- 
fore, himself  make  the  application  for  renewal  of  copyright. 
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ASSIGNABILITY  OF  RENEWAL  RIGHT. 

We  have  heretofore  treated  the  contract  between  author  and  pub- 
lisher as  one  of  manufacture  and  sale,  but  it  may  be  treated  as  a 
contract  of  employment  for  hire. 

The  new  copyright  law  is  remarkable  in  that  it  in  terms  provides 
that  the  word  “author”  shall  include  an  employer  in  the  case  of 
works  made  for  hire,  and  therefore  it  must  follow  that,  under  the 
renewal  section  of  the  new  law,  the  word  “ author  ” includes  such 
employer. 

If  the  present  contract  is  one  of  employment,  the  complainant’s 
case  is  clear,  and  it  is  not  perceived  that  there  is  any  logical  reason 
why  a publisher  who  has  caused  a musical  composition  to  be  written 
for  and  delivered  to  him  under  a contract  of  hiring,  should  have  any 
greater  or  different  common  law  right  to,  or  title  in,  the  work  than  if 
he  had  caused  the  same  work  to  be  produced  and  delivered  to  him 
under  a contract  of  manufacture  and  sale.  There  is  no  reason  what- 
ever, that  we  can  see,  why  the  publisher  in  the  first  instance  should 
be  held  to  have  the  author’s  right  to  renew  the  contract  because  he, 
the  publisher,  was  his  employer,  but  should  be  held  not  to  have 
acquired  the  author’s  right  to  renew  if  his  contract  was  one  of  manu- 
facture and  sale. 

We  shall  contend  that  the  provision  that  the  word  “author  ” shall 
include  the  employer  is  merely  a recognition  of  a previously  existing 
right  and  not  the  creation  of  a new  one,  and  that  the  new  Copyright 
Act  cannot  be  validly  held  to  discriminate  between  works  acquired 
under  a contract  of  employment  and  those  acquired  under  a contract 
of  manufacture  and  sale.  The  argument  may  be  syllogistically 
expressed  as  follows: 

(7.  All  right  of  renewal  of  copyright  must  follow  the  title  to  the 
manuscript  at  the  time  of  publication. 

d.  If  the  author  part  unreservedly  with  the  title  in  the  manuscript 
before  publication,  he  at  the  same  time  parts  with  all  right  of  renewal 
of  copyright  therein. 

c.  Therefore,  either  the  complainant  in  this  case,  at  the  time  of 
and  by  virtue  of  his  purchase  of  the  manuscript,  became  the  assignee 
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of  the  author’s  renewal  right,  or,  by  virtue  of  being  an  employer,  the 
right  of  renewal  became  vested  in  him  the  moment  the  piece  was 
written. 

PRIOR  DECISIONS. 

The  present  Copyright  Act  of  1909  being  of  such  recent  date,  we 
have  not  been  able  to  find  any  decision  of  the  courts  concerning  it 
which  would  throw  any  light  upon  the  present  question.  The  same 
is  true  also  of  the  Act  of  1870.  We  have  been  unable  to  find  any 
pertinent  decision  arising  under  the  provisions  of  that  Act. 

We  have  already  referred  to  the  case  of  Paige  v.  Banks,  13  Wall. 
614,  and  we  shall  rely  extensively  upon  the  opinion  of  the  court  in 
that  case. 

In  Paige  v.  Banks,  the  plaintiff,  a law  reporter,  agreed  to  furnish 
to  the  defendant,  a law-book  publisher,  manuscript  reports  of  the 
opinions  of  a certain  court  for  the  period  of  five  years,  for  the  purpose 
of  their  publication,  and  it  was  further  agreed  that  the  publisher 
should  have  the  copyright  in  such  reports  forever.  The  publisher  in 
turn  agreed  to  pay  and  did  pay,  to  the  reporter,  a thousand  dollars 
for  each  volume  published.  The  publisher  in  the  year  1830  took  out 
a copyright  as  proprietor  under  the  Act  of  May  31,  1790. 

In  1858  this  copyright  expired,  but  in  the  meanwhile  a new  Act  of 
Congress  had  been  passed,  being  the  Act  of  February  3,  1831,  and 
under  this  new  Act  both  the  reporter  and  the  publisher  renewed  the 
copyright. 

The  suit  arose  by  a bill  in  equity  brought  by  the  reporter  to  enjoin 
the  publisher  from  infringement  of  the  reporter’s  renewal  copyright. 
Judge  Blatchford  held  that  the  suit  could  not  be  maintained.  He 
held  that  the  sale  of  the  manuscript  for  a thousand  dollars  carried 
with  it  all  rights  of  the  author,  including  the  right  to  take  out  the 
original  copyright  and  the  right  to  renew  the  same.  In  the  Supreme 
Court  of  the  United  States,  as  appears  from  the  briefs  of  counsel  set 
forth  in  the  report,  the  same  argument  was  advanced  as  is  now 
advanced  in  the  opinion  of  the  Attorney-General.  We  refer  particu- 
larly to  the  extract  from  the  brief  of  counsel  for  appellant,  numbered 
“ 2 ” at  page  612  of  the  report.  It  was  there  pointed  out  that  the 
original  Act  of  Congress  of  1790  contained  the  following  provision  : 
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“ And  if,  at  the  expiration  of  the  said  term,  the  author  or 
authors,  or  any  of  them,  be  living,  and  a citizen  or  citizens  of 
these  United  States,  or  resident  therein,  the  same  exclusive 
right  shall  be  continued  to  him,  or  them,  his  or  their  executors, 
administrators  or  assigns,  for  the  further  term  of  fourteen  years, 
provided  he  or  they  shall  cause  the  title  thereof  to  be  a second 
time  recorded  and  published  in  the  same  manner  as  is  herein- 
after directed,  and  that  within  six  months  before  the  expiration 
of  the  first  term  of  fourteen  years  aforesaid.” 

It  was  also  pointed  out  that  the  Act  of  1831  contained  the  follow- 
ing provision  : 

“ Sec.  2.  And  be  it  further  enacted  that  if,  at  the  expiration 
of  the  aforesaid  term  of  years,  such  author,  inventor,  designer, 
engraver,  or  any  of  them,  where  the  work  had  been  originally 
composed  and  made  by  more  than  one  person,  be  still  living,  and 
a citizen  or  citizens  of  the  United  States,  or  resident  therein,  or 
■ being  dead,  shall  have  left  a widow,  or  child,  or  children,  either 
or  all  then  living,  the  same  exclusive  right  shall  be  continued  to 
such  author,  designer,  or  engraver,  or,  if  dead,  then  to  such 
widow  and  child,  or  children,  for  the  further  term  of  fourteen 
years,  provided,  that  the  title  of  the  work  so  secured  shall  be  a 
second  time  recorded,  and  all  such  other  regulations  as  are  herein 
required  in  regard  to  original  copyrights,  be  complied  with  in 
respect  to  such  renewed  copyright,  and  that  within  six  months 
before  the  expiration  of  the  first  term.” 

We  quote  as  follows  from  the  opinion  of  the  court : 

“ Independent  of  any  statutory  provision  the  right  of  an  author 
in  and  to  his  unpublished  manuscript  is  full  and  complete.  It 
is  his  property,  and  like  any  other  property,  is  subject  to  his  dis- 
posal. He  may  assign  a qualified  interest  in  it,  or  make  an 
absolute  conveyance  of  the  whole  interest.  The  question  to  be 
solved  is,  do  the  terms  of  this  agreement  show  the  intent  to  part 
with  the  whole  interest  in  the  publication  of  this  book,  or  with  a 
partial  and  limited  interest 


“ The  agreement  on  the  one  side  is  ‘to  furnish,  in  manuscript, 
the  reports  of  said  court  for  publication  ’,  with  an  additional  clause 
that  the  publishers  ‘ shall  have  the  copyright  of  said  reports  to 
them  and  their  assigns  forever’.  The  cause  or  consideration  of 
this  agreement  is  a stipulation  by  the  other  side  for  a certain  sum 
of  money,  and  the  performance  of  certain  duties  in  connection 
with  the  publication. 

“It  is  insisted  by  the  appellants  that  a just  interpretation  con- 
fines the  agreement  to  a mere  assignment  of  the  interest  in  such 
copyright,  as  is  provided  for  in  the  act  of  31st  May,  1790;  that 
this  was  the  law  in  force  when  the  contract  was  entered  into  ; 
that  the  fourteen  years  therein  provided  for,  with  the  right  to  a 
prolongation  of  fourteen  years  more,  is  all  that  the  publishers,  at 
most,  are  entitled  to,  and  that  they  are  excluded  necessarily  from 
the  benefit  of  the  provisions  conferred  by  the  act  of  the  3rd 
February,  1831,  granting  to  authors  an  additional  extension  of 
fourteen  years. 

“ In  our  view  this  is  too  narrow  a construction.  The  fair  and 
just  interpretation  of  the  terms  of  the  agreement  indicates  unmis- 
takably that  the  author  of  the  manuscript,  in  agreeing  to  deliver 
it  for  publication  at  a stipulated  compensation,  intended  to  vest 
in  the  publishers  a full  right  to  property  thereto. 

“The  manuscript  is  delivered  under  the  terms  of  the  agree- 
ment ‘ for  publication  ’.  No  length  of  time  is  assigned  to  the 
exercise  of  this  right,  nor  is  the  right  to  publish  limited  to  any 
number  of  copies.  The  consideration  is  a fixed  sum  of  $1000. 
W'hether  one  or  one  hundred  thousand  copies  were  published  the 
author  was  entitled  to  receive,  and  the  publishers  bound  to  pay, 
this  precise  amount. 

“As  between  the  parties  to  the  agreement  the  absolute  inter- 
est was  conveyed  by  the  stipulation  of  Paige,  that  he  would  fur- 
nish the  manuscript  for  publication.  Paige  could  no  longer  do 
any  act  after  such  delmery  for  publication  inconsistent  with  the 
absolute  ownership  of  the  publishers.  But  it  was  proper,  for  the 
protection  of  the  publishers,  that  they  should  be  in  position  to 
assert  the  remedies  given  by  the  law  against  intruders,  and  it  is 
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to  this  end  it  is  added  in  the  agreement,  ‘and  the  said  Gould  & 
Banks  shall  have  the  copyright  of  said  reports  to  them,  their 
heirs,  and  assigns  forever  It  is  not  covenanted  that  the  pub- 
lishers should  take  out  the  copyright,  nor  is  there  any  express 
agreement  for  an  assignment  to  them  by  Paige,  if  he  should  take 
it  out.  Undoubtedly  the  provision,  that  the  publishers  ‘should 
have  the  copyright  ’,  would  authorize  them  to  apply  for  it,  and  if 
Paige  had  taken  it  out  in  his  own  name  it  would  have  enured  to 
their  benefit.  But,  as  between  Paige  and  the  publishers,  the 
rights  of  the  latter  could  not  be  estimated  differently,  whether 
they  had  or  had  not  availed  themselves  of  the  provisions  of  the 
act.” 

Paige  V.  Banks,  13  Wallace,  614. 

It  is  to  be  noticed  that  although  the  Act  of  1831  merely  provided 
that  the  copyright  shall  be  continued  to  the  author  or  his  widow  and 
child  or  children,  yet  in  the  very  next  section  of  the  Act  we  find  the 
following : 

“ That  in  all  cases  of  renewal  of  copyright  under  this  Act, 
such  author  or  proprietor  shall  within  two  months  from  the  date 
of  said  renewal  cause  a copy  of  the  record  thereof  to  be  pub- 
lished ”,  etc. 

This  publication  under  the  Act  of  1831  was  the  only  formality  to 
be  observed  with  regard  to  the  renewal  of  the  copyright  beyond  the 
record  of  the  title  of  the  work  and  the  complying  with  the  regulation 
as  to  original  copyright,  and  we  ask  the  court  to  note  that  whereas 
the  right  of  renewal  is  in  terms  secured  only  to  the  author  or  his 
widow  or  children,  yet  the  Act  provides  that  in  cases  of  renewal  the 
“ author  or  proprietor  ” shall  attend  to  the  publication  of  the  news- 
paper notices. 

'1  he  only  other  case  of  which  we  are  aware  in  any  way  touching 
ui)on  this  question  of  the  construction  of  the  Act  of  1831,  is  that  of 
Pierpont  v.  P'oxvle,  2 Woodbury  & Minot,  26. 

This,  again,  was  a bill  in  equity  brought  by  an  author  against  a 
iniblisher,  this  time  seeking  an  accounting  for  sales  during  the 
renewal  term^  of  copies  of  a work,  the  manuscript  of  which  had  been 
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sold  to  the  publisher.  In  this  case,  the  Court,  by  Judge  Woodbury, 
held  as  follows : 

“In  respect  to  both  copyrights  also,  the  complainant  conveyed 
eo  nomine,  not  a term  of  twenty-eight  years ; nor  one,  as  long  as 
he  should  be  entitled ; nor  all  his  interest  of  every  kind  in  the 
book  or  its  manuscript ; but  simply  as  to  the  first,  ‘ the  copy- 
right of  said  book’,  and  as  to  the  last,  the  copyright  of  it  ‘shall 
be  considered  the  joint  and  equal  property  of  said  P.  and  F".’ 
The  only  copyright  then  existing  or  taken  out  for  either  was  for 
fourteen  years  only.  One  contract  was  dated  July  21st,  1823, 
and  one  July  12,  1827.  That  copyright,  which  had  been  then 
taken  out,  was  the  subject-matter  of  the  contracts  ; no  words  are 
used  looking  beyond  that ; no  consideration  was  paid  or  talked 
of  beyond  that.  There  was  no  mutuality  beyond  that.” 

Picrpont  v.  Foivle,  2 Woodbury  & Minot,  42. 


NATURE  OF  THE  EXTENDED  TERM. 

The  original  copyright,  even  under  the  new  law,  attaches  auto- 
matically (see  Sec.  9 of  the  Act)  by  virtue  of  publication  of  the  work 
with  the  notice  of  copyright  required  by  the  Act,  and  we  submit  that, 
in  like  manner,  the  renewal  of  a copyright  attaches  automatically 
upon  application  for  it  made  to  the  Copyright  Office  and  duly  regis- 
tered therein.  We  further  submit  that  the  Register  of  Copyrights  is 
not  a judge;  that  he  has  no  judicial  power  whatever;  that  he  is 
merely  a registering  officer,  and  that  when  the  true  owner  of  the 
right  of  renewal  of  an  existing  copyright  makes  application  for  its 
registration  the  same  must  be  registered  by  the  Register  of  Copy- 
rights. 

“ The  Librarian  of  Congress  possesses  no  power  in  the  prem- 
ises ; he  simply  receives  the  title  when  it  is  deliv'ered  or  forwarded 
to  him  and  makes  a record  of  it  in  his  office,  and  receiv^es  the 
two  copies  of  the  publication  when  published,  and  which  must 
be  forwarded  to  him  within  ten  days  after  the  publication  is 
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made,  and  makes  a record  of  the  receipt  of  the  copies.  The 
Librarian  issues  no  certificate,  or  anything  in  the  nature  of 
patent  ; he  simply  makes  a record,  and  whenever  called  upon 
has  to  make  a certificate  of  whatever  the  records  of  his  office 
show  towards  a compliance  with  the  terms  of  the  law.  The 
rights  of  the  party  holding  a copyright,  therefore,  depend  wholly 
on  whether  he  has  in  fact  complied  with  the  terms  of  the  law  or 
not,  and  not  upon  the  fact  that  he  has  obtained  a certificate  from 
the  Librarian.” 

Chicago  Jilusic  Co.  \.J.  IV.  Butler  Paper  Co.,  19  Fed.  Rep. 
758. 


THE  CONSTITUTIONAL  QUESTION. 

By  the  seventh  and  eighth  assignments  of  error  we  have  sought  to 
raise  the  question  of  the  constitutionality  of  the  new  Copyright  Act 
so  far  as  it  affects  the  class  of  copyright  renewals  of  which  the 
present  case  furnishes  an  instance. 

Our  argument  upon  this  point  in  brief  is  this ; 

If  we  are  right  in  our  contention  that  the  author’s  renewal  privilege 
under  the  Act  of  1870  became  vested  in  the  publisher  by  reason  of 
the  transaction  between  them,  then,  as  we  submit,  this  rencival  x\^\. 
was  a property  right  e.xisting  in  the  publisher  at  the  time  of  the 
passage  of  the  new  Act. 

Unle.ss  therefore  the  new  Act  is  capable  of  receiving  such  a con- 
struction as  to  permit  the  publisher  to  have  protection  under  it  in  the 
enjoyment  of  his  property  right,  then  the  new  Act  is  unconstitutional 
in  so  far  as  it  has  operated  to  deprive  this  complainant  of  its  property 
without  due  process  of  law. 

The  effect  of  the  decision  of  the  court  below  sustaining  the 
demurrer  is  that  the  publisher  complainant  has  no  longer  any  copy- 
right in  his  musical  composition,  not  because  such  renewal  right  has 
not  attached,  but  because  binder  the  phraseology  of  the  new  Copy- 
right Law',  as  construed  by  the  Circuit  Court,  the  complainant  is 
incapable  of  complying  technically  with  the  statutory'  requirements 
regarding  renewal,  and  this  through  no  fault  of  his  own. 
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We  submit  that  a construction  may  be  given  to  the  new  Act  which 
will  protect  the  complainant’s  renewal  right  in  the  composition  and 
that  the  Act^should  be  so  construed  by  this  court  and  the  decree  of 
the  lower  court  sustaining  the  demurrer  should  be  reversed. 

ALEX.  P.  BROWNE, 

BROWNE  & WOODWORTH, 

Counsel  for  Contplainaiit,  Appellant. 
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No.  909. 


WHITE-SMITH  MUSIC  PUBLISHING  COMPANY, 

Complainant,  Appellant, 


IRA  N.  GOFF  ET  AL., 

Defendants,  Appellees. 
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CIRCUIT  COURT  OF  THE  UNITED  STATES. 

DISTRICT  OF  RHODE  ISLAND. 


IN  EQUITY,  No.  2741. 

WHITE-SMITH  ]\IUSIC  PUBLISHING  COiVIPANY, 
Complainant,  Appellant, 

vs. 

IRA  N.  GOFF  FT  AL., 

Defendants,  Appellees. 


BRIEF  FOR  DEFENDANTS  ON  DEMURRER  TO 
BILL  OF  COMPLAINT. 


This  is  an  appeal  from  a Decree  sustaining  a Demurrer  to  the  Bill 
of  Complaint  brought  in  the  District  of  Rhode  Island  by  the  White- 
Smith  Music  Publishing  Company  against  Ira  N.  Goff  and  John  O. 
Darling,  copartners  at  Providence,  Rhode  Island,  which  Bill  prayed 
for  an  injunction  to  restrain  infringement  of  Copyright  of  a musical 
composition  entitled  “Sparkling  Waves.” 

The  essential  facts  disclosed  by  the  Bill  of  Complaint  are  as  fol- 
lows: Eben  H.  Bailey,  a composer,  entered  into  an  agreement  upon 
the  twenty-ninth  day  of  June,  A.  D.  1876,  to  convey  to  the  firm  of 
White-Smith  & Company,  publishers,  musical  compositions.  One 
such  composition  was  later  conveyed  to  said  firm  and  copyrighted  by 
them  as  proprietors  July  2i,  1881.  At  the  period  of  these  transac- 
tions, the  firm  White-Smith  & Company  was  composed  of  Charles  A. 
White  and  William  F.  Smith.  By  death  and  purchase  the  personnel 
of  said  firm  thereafter  was  changed  until  in  January,  1892,  Daniel  L. 
White  became  the  sole  owner  of  the  business.  Upon  April  16,  1897, 
the  Complainant  Corporation  acquired  from  Daniel  L.  White  and 
became  the  sole  owner  of  the  Copyright  of  said  musical  composition. 
Upon  July  14,  1909,  or  one  week  prior  to  the  expiration  of  the  Copy- 
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right  term,  the  Complainant  made  application  for  a renewal  of  said 
Copyright,  which  was  upon  February  14,  1910,  refused  by  the  Reg- 
istrar of  Coyprights. 

The  Bill  sets  forth  that  subsequently  to  July  14,  1909,  the  defend- 
ants sold  and  offered  for  sale  copies  of  said  musical  composition. 

These  defendants  maintain  that  the  Bill  fails  to  allege  any  Copy- 
right in  the  complainant  at  the  time  of  defendants’  acts,  and  that 
the  Registrar  of  Copyrights  lawfully  refused  to  record  complain- 
ant’s musical  composition,  and  that  by  virtue  of  this  refusal  suit 
cannot  be  maintained  conformably  to  Section  12,  of  the  new  Copy- 
right Law. 

The  law  in  force  when  complainant’s  original  rights  were  acquired 
was,  so  far  as  pertinent  to  this  case,  embodied  in  Sections  4952  and 
4954,  Revised  Statutes  (Act.  July  8,  1870). 

Section  4952  provides  in  effect  that  the  “author,  inventor,  de- 
signer, or  proprietor^'  and  the  executors,  admmistrator  or  assigns  of 
any  such  person,"  shall,  upon  complying  with  the  law,  have  sole  lib- 
erty of  publishing. 

Section  4954  reads  as  follows ; “The  author,  inventor,  or  de- 
signer, if  he  be  still  living  and  a citizen  of  the  United  States  and  res- 
ident therein,  or  his  widow  or  children,  if  he  be  dead,  shall  have  the 
same  exclusive  right  continued  for  the  further  term  of  fourteen 
years,  upon  recording  the  title  of  the  work  or  description  of  the  ar- 
ticle so  secured  a second  time,  and  complying  with  all  other  regula- 
tions in  regard  to  original  copyrights,  within  six  months  before  the 
expiration  of  the  fir.st  term.  . .’’ 

The  class  of  persons  defined  in  Sec.  4952,  who  may  procure  an 
original  copyright,  is  less  restricted  than  the  class  at  liberty  to  renew 
the  same  enumerated  in  Sec.  4954.  From  the  latter  class  is  excluded 
the  “proprietor”  and  “the  executors,  administrators,  or  assigns 
and  for  them  are  substituted  the  “widow  or  children”  of  the  author, 
inventor,  or  designer. 

Under  the  terms  of  Sec.  4954.  not  only  is  the  assignee  of  a pro- 
prietor ineligible  as  an  applicant  for  copyright  renewal,  but  even  the 
proprietor  himself  is  excluded. 

The  limitation  of  the  copyright  privilege  to  the  family  of  the  au- 
thor appears  to  have  been  the  policy  of  the  statutes  since  the  Act  of 
1831.  Prior  to  that  time  the  period  of  protection  inclusive  of  the 
renewal  period  was  only  twenty-eight  years. 

The  Act  of  i\Iay  31,  1790  (i  Stat.  at  Large,  Sec.  i,  page  124), 
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provided  an  original  term  of  fourteen  years,  “And  if,  at  the  expira- 
tion of  said  term,  the  author  or  authors,  or  any  of  them  be  living, 
and  a citizen  or  citizens  of  these  United  States,  or  resident  therein, 
the  same  exclusive  right  shall  be  continued  to  him  or  them,  his  or 
their  executors,  administrators  or  assigns,  for  the  further  term  of 
fourteen  years,’’  provided  the  title  be  again  recorded  and  published. 

The  Act  of  Feb.  3,  1831  (4  Stat.  at  Large,  page  436),  extends  the 
period  of  the  original  term  to  twenty-eight  years,  but  limits  the  class 
entitled  to  renewals  as  follows : 

Sec.  I enumerates  those  entitled  to  original  copyright  to  the  “au- 
thor or  authors,”  “and  the  executors,  administrators,  or  legal  assigns 
of  such  person  or  persons.” 

Sec.  2 of  this  act  provides  that  if  at  the  expiration  of  the  twenty- 
eight  year  term  the  “author,  inventor,  designer,  engraver,  or  any  Df 
them,  where  the  work  had  been  originally  composed  and  made  by 
more  than  one  person,  be  still  living  ...  or,  being  dead,  shall  have 
left  a widow,  or  child,  or  children,  either  or  all  then  living,  the  same 
exclusive  right  shall  be  continued  to  such  author,  designer,  or  en- 
graver, or,  if  dead,  then  to  such  widow  and  child  or  children,  for 
the  further  term  of  fourteen  years,”  provided  the  title  be  again  re- 
corded. 

Sec.  16  of  this  act,  which  provides  for  the  renewal  of  existing 
copyrights  theretofore  obtained,  in  no  wise  broadens  the  class  of  ap- 
plicants enumerated  in  Sec.  2,  of  this  act. 

The  Act  of  Feb.  3,  1831,  therefore,  like  its  successor,  the  Act  of 
July  8,  1870,  excludes  from  the  renewal  period  both  the  assignee  and 
the  proprietor. 

Upon  July  I,  1909,  the  copyright  law  went  into  effect,  under 
which,  on  July  14,  1909,  the  complainant,  as  assignee  of  the  original 
proprietor,  attempted  to  renew  the  term  of  the  copyright  here  sued 
upon.  Act  of  ]\Iar.  4,  1909  (35  Stat.  1075). 

Referring  to  the  Act  of  March  4,  1909,  last  referred  to.  Section  8 
reads  as  follows : 

“That  the  author  or  proprietor  of  any  work  made  the  subject  of 
copyright  by  this  Act,  or  his  executors,  administrators,  or  assigns, 
shall  have  copyright  for  such  work,  under  the  conditions  and  for 
the  terms  specified  in  this  Act.” 

This  section  would  appear  to  indicate  at  once  who  are  entitled  to 
a copyright  for  the  original  twenty-eight  year  term,  following  prior 
copyright  acts  by  including  in  such  original  term  the  author,  or  pro- 
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prietor,  or  his  executors,  administrators,  or  assigns.  The  section  is 
introductory  in  nature,  apparently,  in  that  it  states  generally  that  the 
copyright  to  the  enumerated  individuals  is  under  the  conditions  and 
for  the  terms  specified  in  this  Act.  These  conditions  and  terms  are 
treated  in  detail  in  Sections  23  and  24. 

Sec.  23  refers  to  “copyright  secured  by  this  Act,”  and  presumably 
refers  only  to  renewals  of  copyrights  originally  registered  under  this 
Act.  If  so,  the  section  is  foreign  to  the  present  case.  But  even  as- 
suming the  section  not  to  be  so  limited  the  complainant  is  not  in- 
cluded among  its  beneficiaries,  since  the  subject  matter  of  complain- 
ant’s musical  composition  cannot  be  classified  as  a posthumous  work 
or  a periodical,  cyclopaedic,  or  composite  work,  or  a work  copy- 
righted by  a corporate  body,  or  by  “an  employer  for  whom  such 
zi'ork  is  made  for  hire.”  The  word,  “such  work,”  appears  to  refer 
exclusively  to  the  preceding  words,  periodical,  cyclopaedic,  compos- 
ite, etc,  and  does  not  include  a production  like  Exhibit  C.  Thus, 
while  it  is  evident  that  certain  proprietors  have  the  privilege  of  a 
renewal  term,  the  complainant  is  not  in  that  class.  Furthermore,  the 
agreement.  Exhibit  A,  can  hardly  be  called  a contract  of  hiring.  The 
section  confers  no  privileges  upon  assignees. 

Sec.  24  appears  to  be  the  only  one  directed  to  the  matter  in  hand, 
d'his  section  refers  to  “copyright  subsisting  in  any  work  at  the  time 
this  Act  goes  into  effect.”  Those  enumerated  as  eligible  applicants 
are  the  author,  or  the  widow,  widower,  or  children  of  the  author,  :f 
the  author  be  not  living,  or,  if  they  be  dead,  then  the  author’s  execu- 
tors, or,  in  the  absence  of  a will,  the  author’s  next  of  kin.  Provision 
is  made  also  for  a renewal  by  a ])roprietor  of  composite  U'orks. 

This  law,  like  those  of  1831  and  1870,  limits  the  privilege  of  re- 
newals to  a class  more  limited  than  those  competent  to  originally 
register.  Those  persons  enumerated  in  Sec.  24,  in  addition  to  those 
referred  to  in  Rev.  St.  Sec.  4954  are  widowers,  executors,  and  next 
of  kin.  Neither  the  proprietor,  nor  the  assignee  of  an  author  or  of 
a proprietor  is  herein  mentioned,  and  the  absence  of  these  persons 
from  a carefully  enumerated  list  of  eligibles  seems  to  indicate  by  it- 
self an  intent  to  exclude  them.  Furthermore,  the  inclusion  of  execu- 
tors and  exclusion  of  administrators  in  this  section  as  well  as  in  Sec. 
23,  indicates  a studied  purpose  to  benefit  only  the  author  and  his 
family. 

Complainant’s  exposition  of  the  law  requires  that  the  power  of 
renewal  on  the  part  of  the  proprietor  or  assignee  should  be  “read 
into”  section  24. 
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Such  an  interpretation  is  unnecessary  since  the  three  sections  are 
reconcilable  as  they  stand.  Such  a construction  is  repugnant  be- 
cause it  requires  the  Court  to  reconstruct  rather  than  interpret  the 
law.  Finally,  by  so  treating  the  section,  inconsistency  results  from 
the  fact  that  one  of  the  provisos  of  the  section  relates  to  the  right  of 
a limited  class  of  proprietors  to  renewal,  namely,  proprietors  of 
“composite”  works. 

The  interpretation  of  the  law  asked  by  defendants  is  that  sup- 
ported by  the  cases. 

Reference  in  this  connection  is  particularly  made  to  Picrpont  v. 
Toide,  2 Woodbury  and  Minot’s  Reports,  page  41,  et  scq.,  a case 
decided  in  this  circuit,  which  holds  that  assignees  under  the  statute 
of  1831  could  not  renew,  unless  the  assignment  specifically  indicated 
such  an  intention,  and  a clear  and  adequate  consideration  be  paid  for 
the  extended  term.  This  decision  carefully  reviewed  prior  statutes 
and  decisions. 

The  conclusions  of  the  leading  text-book  writer  on  copyright,  as 
to  the  right  of  any  other  than  the  author  and  his  family  to  secure  a 
renewal  of  copyright  is  adverse  to  complainant.  Drone  on  Copyright, 
pages  261,  333. 

Regarding  the  allegation  by  complainant  that  the  decree  and  the 
Court’s  interpretation  of  Sec.  8 is  a violation  of  the  Fifth  Amend- 
ment of  the  constitution,  it  is  believed  that  such  position  is  untenable. 

A copyright  cannot  be  sustained  as  a right  existing  at  common 
law ; but  as  it  exists  in  the  United  States  it  depends  wholly  on  the 
legislation  of  Congress. 

Banks  V.  Manehester,  128  U.  S.  244,  252. 

Holmes  v.  Hurst,  174  U.  S.  82,  85. 

Stevens  v.  Gladding,  17  How.  447. 

IVheaton  v.  Peters,  8 Pet.  i,  16. 

The  right  of  the  proprietor  or  assignee  of  a copyright  is  not,  there- 
fore, an  inherent  or  natural  right.  Xor  can  their  right  be  properly 
called  a vested  right  in  property?  And  the  right  must  be  of  such  1 
character  to  come  within  the  scope  of  the  Fifth  Amendment.  The 
right  of  or  in  the  property  must  be  other  than  expectant  or  contin- 
gent. A vested  right  has  been  thus  defined : “It  would  seem  that  a 
right  cannot  be  considered  a vested  right  unless  it  is  something  more 
than  such  a mere  expectation  as  may  be  based  upon  an  anticipated 
continuance  of  the  present  general  laws,  “Cooley's  Constitutional 
Limitations,”  page  51 1. 


6 


The  complainant  raises  as  a practical  point  the  hardship  of  acquir- 
ing an  assignee  to  purchase  the  extended  copyright  term  from  the 
author.  This  hardship  is  no  greater  than  that  which  would  result  to 
the  author  if  at  the  end  of  a prosperous  term  of  twenty-eight  years, 
the  author  had  no  opportunity  of  securing  something  additional  to 
the  usual  paltry  sum  which  he  received  in  the  first  instance.  In  the 
present  case,  tzventy-five  dollars. 

The  complainant  contends  that  when  the  author  sold  his  manu- 
script there  vested  in  the  publisher  not  only  the  right  of  ownership 
in  the  manuscript,  but  the  statutory  rights  of  copyright.  We  main- 
tain that  the  publisher  acquired  only  such  rights  of  copyright  in  ad- 
dition to  the  manuscript  as  the  statute  declares  appertains  to  a pro- 
prietor or  assignee. 

Section  62  of  the  new  law  provides  that  the  word  “author  shall 
include  an  employer  in  the  case  of  works  made  for  hire.”  Com- 
plainant’s counsel  does  not  appear  to  claim  that  the  present  contract 
is  one  of  employment,  but  holds  that  it  is  illogical  that  the  employer 
publisher  should  be  given  a privilege  greater  than  the  publisher 
whose  rights  are  secured  by  contract.  The  congressional  committee 
certainly  suggest  a practical  reason  as  follows : 

“In  the  case  of  composite  or  cyclopedic  works,  to  which  a great 
many  authors  contribute  for  hire,  and  upon  which  the  copyright  was 
originally  secured  by  the  proprietor  of  the  work,  it  was  felt  that  the 
proprietor  of  such  work  should  have  the  exclusive  right  to  apply  for 
the  renewal  term.  In  some  cases  the  contributors  to  such  a work 
might  number  hundreds  and  be  scattered  over  the  world,  and  it 
would  be  impossible  for  the  proprietor  of  the  work  to  secure  their 
co-operation  in  applying  for  the  renewal.” 

The  complainant  cites  Paige  v.  Banks  in  support  of  the  theory 
that  the  sale  of  a manuscript  to  a publisher  divests  the  author  of  all 
rights  therein  including  the  right  of  renezoal  of  copyright.  This 
conclusion  is  not  supported  by  the  decision  referred  to.  The  act  of 
1790,  which  was  in  force  when  Gould  & Banks  acquired  the  manu- 
script, specifically  gave  the  assignee  a right  to  the  renewal  term.  The 
question  at  issue  was  whether  under  the  stated  contract  Paige  had  or 
not  parted  with  his  entire  interest  in  the  work.  The  conclusion  was 
that  he  had  parted  with  the  entire  work,  that  Gould  and  Ranks  had 
acquired  by  virtue  of  the  contract  a perpetual  right  to  publish  the 
same,  and  therefore  could  not  be  enjoined  by  Paige  from  so  pub- 
lishing. 
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It  is  believed  that  the  purpose  of  the  new  law  is  primarily  to  se- 
cure exclusive  benefit  to  the  author  and  to  his  natural  beneficiaries, 
and  that  the  law  should  be  construed  consistently  with  such  a spirit. 

Respectfully  submitted, 

HORATIO  E.  BELLOWS, 
of  Counsel  for  Defendants. 


APPEARANCE. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FIRST  CIRCUIT. 

NO OCTOBER  TERM,  19^^  * 

White-Smith  Wusic  Publishing  Company, 

C ompl ainant , Appel] ant , 


Ira  N.  Goff  et  al . , 

Defendants,  Applbees. 


The  Clerk  will  enter  my  appearance  as  Counsel  for  the 


Appel]  ants 


BSf”  This  should  be  signed  by  a member  of  the  Bar  of  this  Court.  (The  appearance  of  a member  of  the 
Bar  of  the  Supreme  Court  or  of  any  Circuit  Court  of  the  United  States  will  be  entered  subject  to  subsequent  admission 
to  practice  in  this  Court.')  The  firm  name  may  be  added. 
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APPEARANCE. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FIRST  CIRCUIT. 

NO n OCTOBER  TERM,  19iO. 

White-Smith  Music  Publishing  Company, 

Comp]  ainarit,  Aj'pel]  ant, 


Ira  IT.  Goff  et  al 


Defendants,  Appellees. 


The  Clerk  will  enter  my  appearance  as  Counsel  for  the 


Appellees 


This  should  be  signed  by  a member  of  the  Bar  of  this  Court.  (The  appearance  of  a member  of  the 
Bar  of  the  Supreme  Court  or  of  any  Circuit  Court  of  the  United  States  will  be  entered  subject  to  subsequent  admission 
to  practice  in  this  Court.')  The  firm  name  may  be  added. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  TUE  FIRST  CIRCUIT. 


OCTOBER  TERM,  1910. 


No.  909. 

WHITE-SMITH  MESIC  PEBLISHIXG  C’OMPAXV, 

C'OMPLA INANT,  APPELLANT, 

V. 

IHA  X.  GOFF  FT  AL., 

DEFENDANTS,  APPELLEES. 


APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  .STATES 
FOR  THE  DISTRICT  OF  RHODE  ISLAND. 


Befouk  Pi  Lowell  .\.\d  Aldimch,  .M. 


OPINION  OF  THE  COURT. 

M.\r('II  1,  1911. 

Pi  TN.iM,  ,1.  a|)|)cal  RTow.s  out  of  a bill  in  o<|uitv  brouiilit  by 

tlio  (‘oiuplaiiiaiit,  the  Whit(‘-Sinith  (’oinpaiii’,  aiiain.st  the  re.><poiKl- 
ent.-^,  Goff  and  1 larliiiii’,  all(\<iino-  iiifriiioeiiK'iit  of  a eopvriii'htcd 
musical  coiupositioii.  d'he  eoiuplaiiiant  i.s  the  j)ublisher,  and  not 
th('  author.  It  claims  a statiitoi'v  (‘.\'t(‘iision  of  a eo])vri<>'ht  as  pro- 
])ri(>tor  under  s('etions  and  4!L’)4  of  the  K(‘vi,sed  Statutes.  It 

offered  rc'o-istration  und(M-  the  statute,  and,  althouo-h  n^aistration 
was  ]’<‘fus(‘d,  yet  it  lully  complic'd  with  the  r(‘t|uirement.s  of  law, 
and  is  (mtith'd  to  maititain  this  suit  if  it  had  any  .statutory  riaht 
to  the  extension.  luTlier  at  this  time  the  author  was  liVina  do('s 
not  appear.  I'lu'  I'espondimts  make  no  (daim  under  any  eoj^yriaht. 

I he  eoini)lainant  aeipiii'ed  its  original  riahts  under  the  followina 
eontraet : — 
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Boston,  .lane  2!>,  187(i. 

Mc'iuo.  of  AaroenuMit  bctwcc'ii  El)cii  II.  Bailoy,  of  the  first  part, 
and  Mess.  White,  Smith  & Co.,  Music  Publishers,  of  the  second 
part.  Tlie  j'art}'  of  the  first  part  herein'  aaives  to  furnish  tlui 
])arty  of  the  second  part.  Eight  (S)  MSS.  of  his  own  original 
Instrumental  C\)ni})ositions  each  year,  during  the  term  of  this  con- 
tract, and  upon  tlie  acceptance  of  which,  the  i)art}’  of  tlu‘  second 
])art  agrees  to  pay  the  sum  of  ($2o.()0)  twenty-five  dollars  each,  as 
soon  as  published.  This  contract  to  remain  in  force  8 years  from 
above  date,  oi‘  until  June  2!),  1ST!),  and  during  which  time,  tlu' 
])arty  of  the  second  j)art,  shall  hold  the  (‘xchisive  right  and  title  to 
all  original  inst'l  compositions  or  transcri))tions  by  the  party  of  the 
first  part,  who  shall  not  in  any  ease  offer  them  to  any  other  j)arty 
or  publisher,  either  under  his  own  naim'  or  “ nom-de-]>lume.”  It 
is  also  agreed  by  the  party  of  the  first  ])art,  to  give  to  the  party  of 
the  second  j)art,  all  his  trade  and  influence  in  furtherance  of  this 
contract. 

Mdtness.  (Signed)  Euf.n  II.  Bailkv. 

(Signed)  Fhank  E.  (’kane.  (Seal) 

M'iiite  S^tlTM  & (V). 

As  the  bill  alleged  no  other  right  than  what  we  have  stated,  it 
was  demurred  to,  and  tlie  decision  of  the  Circuit  Court  was  in  favor 
of  th(‘  respondents,  on  the  ground  that  the  complainant  had  no 
statutory  interc'sts  in  the  e.vtmision. 

S(‘ctions  4h')2  and  4h')4  of  the  Kevised  Statutes  aiijilied  to  the 
lopyright  at  the  time  it  was  taken  out  : — 

“ Sec.  49J2.  ,Vny  citizen  of  th(‘  Cnited  State's,  or  rc'sident  therein, 
who  shall  be  the  author,  inventor,  designer,  or  proprietor  of  any 
book,  maj),  chart,  dramatic  or  musical  composition,  ('iigraving,  cut, 
inint,  or  jihotograph  or  negative*  thereof,  eir  of  a painting,  draw- 
ing, e-hrenno,  statue,  statuary,  and  of  moeh'ls  or  designs  intended  to 
be-  pe-rte'cte'd  as  weirks  eif  the*  fine*  arts,  and  the  e'.xecutors,  adminis- 
trators, eir  assigns  eif  any  sue-h  person  shall,  ujiem  cennplying  with 
the'  provisions  eif  this  chapte'r,  have  the  sole  liberty  eif  printing, 
re'jirinting,  publishing,  e'eimph'ting,  e-e){iying,  executing,  finishing, 
and  ve'iiding  the*  same*  : and,  in  the  e-ase  of  a elramatic  e'eimposition, 
of  iniblie-ly  pe'rforming  or  representing  it,  eir  e-ausing  it  to  be  ]ie*r- 
feirmeel  eir  repre*se'nte*d  by  eithers.  .Vnel  authors  may  re*serve  the* 
right  to  dramatize*  or  to  translate*  the*ir  own  weirks.” 

“Se*c.  4!h'i4.  The*  autheir,  inventor,  or  de*signer,  if  he*  be  still  living 
anil  a e*itize*n  of  the*  rniteel  State's  and  re*side*nt  therein,  or  his  widow 


OPINION  OF  THK  COURT. 


a 

or  children,  if  he  be  dead,  shall  have  the  same  exclusive  rifrlit  con- 
tinued for  the  further  term  of  fourteen  years,  upon  recording  the 
title  of  the  work  or  description  of  the  article  so  secured  a second 
time,  and  compl  ving  with  all  other  regulations  in  regard  to  original 
cojiyrights,  within  six  months  before  the  ex|)iration  of  the  first 
term.” 

AVhen  the  copyright  thus  ac(iuired  under  section  exjiired, 

the  act  approved  March  4,  llKJh,  3.')  Stat.  107'),  was  in  force,  of 
which  so  much  of  the  twenty-fourth  section  as  is  pertinent  at  this 
point  reads  as  follows  : — 

“Sec.  24.  That  the  copvright  subsisting  in  an}'  work  at  the  time 
when  this  Act  goes  into  effect  may,  at  the  expiration  of  the  term 
provided  for  under  existing  law,  be  rmiewed  and  extended  by  the' 
author  of  such  work  if  still  living,  or  the  widow,  widower,  or  child- 
ren of  the  author,  if  the  author  be  not  living,  or  if  such  author, 
widow,  widower,  or  children  be  not  living,  tlnm  by  the  author's 
executors,  or  in  the  absence  of  a will,  his  next  of  kin,  for  a furtlun- 
])criod  such  that  the  (mtire  term  shall  lx‘  e(iual  to  that  secured  by 
this  act,  including  nmewal  period.” 

The  complainant  maintains  that  the  I'csult  in  the  Circuit  Court 
was  to  dejirive  it  of  a vesti'd  right  ; but,  as  the  language*  of  the 
two  statutes  which  we  have  cited  was  for  this  pur])os(*  essentiall}' 
the  same,  no  such  (pK-stion  can  arise.  Moreover,  as  is  thoroughly 
settled  l)V  tin*  Sujireme  Court,  all  rights  of  copyright  in  tin*  Cnited 
States  are  })urely  statutory,  whatever  they  may  once  have*  b(‘(*n  in 
England  ; and  it  is  not  so  eas}-  to  understand  how  there  can  be*  a 
vested  right  under  a public  statute  which  has  not  actualh’  accrued, 
and  which  lies  only  in  tin*  future.  This  proj)osition,  however,  wc* 
can  pass  by. 

It  is  to  I)c  noted  that  in  each  statuti*  the  grant  of  the  oi'iginal 
<-o})\right  is  to  the  author  or  proprietor,  whih*  as  to  the  provision 
for  an  ext(*nsion  the  word  “proprietor”  is  studiously  stricken  out. 
Xeith(*r  is  it  true  that  the  provision  for  the  extension  in  eitlu*r 
statute  operates  automatically  or  in  any  line  which  recognizes  a 
continuing  right,  ^^'hile  the  words  “renewed  and  extended,”  in 
tlu'ir  pro])er  and  ordinary  construction,  relate  to  a continuing  right, 
yet  the  fact  that,  if  the  author  is  not  living,  the  “ widow,  widower 
oi*  children”  of  the  author  are  entith'd  to  the  additional  t(*i*m  makes 
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till*  jirovisioii  of  ouch  statute  in  reforeiice  thereto  strictly  personal, 
and  not  really  and  truly  a renewal  or  extension.  Therefore,  neither 
statuti'  on  its  face  provides  really  and  truly  an  extension  to  the 
authoi',  his  assi<rns,  executors  and  administrators,  hut  a new  orant 
to  the  author  or  others  enumerated  as  we  have  said. 

In  this  eonneetion  we  will  observe  that  the  eom])lainant  relies  on 
the  word  “ j)ro])ri(‘tor appearing  in  what  follows  in  the  same 
section  24,  namely  : “ Provided,  however,  that,  if  the  work  lie 
a eompositi'  work  ui)on  which  copyright  was  originall}’  secured  by 
the  proprii'tor  tlu'ri'of,  then  such  jn-ojirii'tor  shall  lie  entitled  to  the 
))i'ivilege  of  renewal  and  extension  granted  under  this  section.” 
riiis  has  refi'renee,  of  course,  to  the  jirovision  aliout  eompositi' 
work  in  section  2d  of  the  same  act  of  iNIareh,  1 !)()!)  ; ^ et  by  its  own 
implication  it  clearly  defeats  the  pro])osition  of  the  complainant, 
lieeause,  if  that  were  correct,  this  proviso  would  not  be  necessary  in 
order  to  entitle  a mere  proprietor  to  the  privilege  of  ri'iiewal  and 
extension  under  any  eireumstanees  whati'ver.  Indeed,  whether  the 
])osition  of  the  eomjilainant  or  the  respondents  be  correct,  the  word 
“ l)i'o|)i'i('tor  ” comes  in  h'gitimatcly  because,  in  connection  with  the 
renewal,  tlu'  jH'rsons  who  control  the  right  thereto,  whether  widov  , 
widower  or  the  author  himself,  may  diu'ing  the  year  )>rior  to  tin* 
expiration  of  the  existing  term  nominated  in  section  24,  assign  the 
right  to  renewal,  so  that  the  then  jiroprietor  may  maki'  the  new 
registration  r('(|uired,  and  take  out  the  extension  in  his  own  name. 
Further,  thi'ri'  is  nothing  in  all  these  implications  suggesti'd  by  the 
complainant  which,  on  any  just  rule  of  construction,  can  set  aside 
the  ])lain  jihraseology  of  the  statute  as  to  any  particulars  concerned 
thi'rcin.  It  is,  theri'fori',  at  least  clear  that,  by  the  express  terms 
of  the  statutes,  wlu'ther  the  one  I'xisting  Mhen  this  copyright  was 
taken  out  or  the  one  existing  when  the  e.xtension  was  ajiplied  for, 
no  one  except  the  author  or  the  members  of  his  family  or  his  exi'cu- 
tors  could  ordinarily  ajiply  for  the  extension  ; and  this  independ- 
cntlv  of  anv  (|uestion  for  whose  benefit  the  author  or  the  other 
applicant  might  hold  the  coiiyright  whi'ii  aci|uired. 

However,  it  is  well  to  show  that  this  is  not  merely  a technical 
condition  prcci'dcnt,  but  lies  at  the  bottom  of  a long-continued  and 
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puiposeh'-inU'iuk'd  >sorios  of  st:ituto8.  The  first  section  of  the  on_<>- 
iiial  eopjTiirht  act  of  May  ol,  171H),  1 Stat.  124,  provided  that  tlie 
oriyinal  copyright  might  he  taken  out  hv  a “citizen  or  citizens,” 
“his  or  their  executors,  administrators,  or  assigns.”  In  tlu‘ 

same  section,  and  as  a j)art  of  the  same  suhjeet-matter,  the  statute 
gave,  using  (‘xaetly  the  same  language',  to  “a  citizen  or  cit- 
izens,” “ his  or  their  executors,  administrators,  or  assigns,”  a further 
term  of  fourteen  years.  Tlu're  was  lu're'  no  refe'renee  to  memhers 
of  the  author's  family,  or  to  anyone  who  was  not  in  the  line  of  sue- 
eession  or  in  privity  according  to  tlu'  ruh's  of  law,  hut  only  a repe- 
tition of  exactly  the  same  ja'i-sons  and  successors  to  whom  the 
first  t('rm  was  given.  Therefore,  Avithout  there  heing  any  s))eeitie 
authoritative  eonstruetion  givc'ii  tlu'iT'to  hy  the  Supreme  Court,  it 
was  })roperly  assumed  that  tlu'  furtlu'r  term  of  fourtc'cn  years  Avas 
strieth'  an  extension  or  continuation  of  tin*  oi'iginal  right,  and 
tloAved  out  of  the  same  in  aeeordaiua'  with  the  ordinary  rules  of  hiAV 
controlling  the  devolution  of  projK'rty  : so  that  tlu'r('  Avas  nothing 
to  indicate',  as  a mattc'r  of  puhlie  poliev  oi'  otln'rwise.  In’  tlu'  AvaA' 
of  pointing  out  eo  no)iu')ie  aiiA’  particular  ix'i'sous  to  whom  tin* 
('Xte'nsions  should  h('  urante'd,  that  a copyright  might  not  1«'  assigiu'd 
alike  for  tlu'  original  t('rm  and  for  all  its  ('xtc'iisions,  improve- 
nu'iits,  and  all  other  ineidc'iitals,  [)reeis('ly  as  an  ordinary  pate'iit  foi' 
an  inve'iition  inaA’  he  assigiu'd.  Tlu're  Avas  nothing  to  indicate'  aiiA' 
puhlie'  j)e)lie'y  te)  the'  e'eentrary.  'Phis  first  ajepe'are'el  in  se'e'tieens  2 anel 
Ki  of  the'  ae't  e>f  Fe-hruai'A’  .‘I,  4 Stat.  43(!.  4;)h.  Se'e-tieen  2 

re'late'd  te>  e'e)))yrights  eehtaine'd  afte'r  that  statute'  Avent  inte)  e'ftee't. 
It  hreeke'  up  the  e-eentinuity  e>f  title,  and  gave'  the'  right  e>f  re'iie'wal 
te)  the  wieh)w  eer  e'hilel  e>r  e'hilelre'ii.  This  e'h'arly  re'e'eegnize'el  the  fae-t 
that,  unlike'  the'  vie'Av  entertaine'd  e'arly  in  Knglanel,  a e-oievright  is 
purely  a matte'r  e)f  statuteery  gi'ant,  as  has  he'e'ii  se'ttleel  e've'r  sine-e' 
]V/tea(oii  V.  I'eferx,  S Pet.  .')i)l,  dee-ieled  in  lN;)4,anel  re'e-eegnize'd  1)A' 
at  least  se've'i'al  statute's  hy  Avliie-h  Ceengress  has  arhitrarily  gi'ante'el 
e'eepyrights  te>  pe'rseens  avIu)  had  ne)t  entith'd  tlu'inse'lves  therete)  uneh'r 
any  existing  laAV.  Here',  the'ii,  Avas  an  e'litire'ly  ncAv  j)e)lie'A',  e'e)in- 
ph'te'ly  disse'vering  the'  title,  hreaking  uj)  the'  e-eentinuane'e'  in  a 
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proper  sense  of  the  word,  whatever  terms  mi_i>ht  lie  used,  and  vest- 
ino-  iiii  absolutely  new  title  eo  noviine  in  the  jiersons  designated. 

Congress  thus  jiroeecded  on  tin*  theory  contained  in  the  original 
statute  of  Anne,  by  virtue  of  which,  at  the  expiration  of  the  first 
copyright  term,  tlu'  sole  right  of  printing  or  disjiosing  of  copies 
“returned  to  the  authors  thereof,  if  living.”  On  the  well-settled 
])rineij)les  of  the  eoininon  law,  and  also  on  the  well-settled  prin- 
ciples aj)j)lieable  to  ordinary  things,  the  right  of  jmblieation  having 
been  returned  to  the  original  author  ceased  to  exist,  and  was  dis- 
soh  ed  into  its  original  elements,  precisely  as  a right  of  way  from 
Blaekaere  across  Whiteaere  eeas(‘S  to  exist  when  tlu'  same  title  in 
fee  to  each  parcel  vests  in  the  sanu'  owner.  Whatever  might 
occur  afterwards  would  be  entindy  a new  grant,  and,  whatever 
the  language  used  in  si'ction  2 of  the  act  of  1831,  such  was  the 
condition,  and  whatever  further  rights  arose  were  disconnected 
from  tlu“  original  right.  Section  2 r(‘feiT(‘d  to  copyrights  Avhich 
first  came  into  being  after  that  statute  Avent  into  eff(*et,  as  Ave  hav(' 
said.  Section  l(i  of  the  same  act  ndat(‘d  to  cojiyrights  Avhich  had 
been  securi'd  prior  to  tin*  act  of  1831,  and  gave  an  extension  of 
those  copyrights.  This  did  in  truth  assume  to  vest  the  ncAv  right 
in  the  widoAv,  etc.,  if  the  author  Avas  not  living,  and  cut  out  a 
men*  projirietor  bv  omitting  his  name.  It  Avas  to  this  stage  of  tin* 
legislation  of  the  United  States  that  Paige  v.  Banks,  13  Wall.  (508, 
rcdated,  the  original  copyright  having  been  taken  out  in  182S. 
\\'e  Avill  refer  to  this  case  again. 

In  every  act  since  that  of  1831,  this  method  of  A esting  the  right 
to  an  extension  eo  nomine  has  been  jicrsisted  in.  The  purpose  of 
these  provisions  is  singularly  ilhistrati'd  by  the  fact  that  all  tlu' 
author's  administrators  are  shut  out  ; but  his  executors,  Avhom  In* 
mav  ajipoint  at  his  Avill,  are  let  in.  This  continues  in  sections  2.') 
and  24  of  the  present  act  of  1!»0!».  With  this  there  accumulates  a 
very  considerable  amount  of  foreign  legislation  to  which  it  may 
be  well  to  call  attention  in  this  eoniu'ction.  According  to  a note 
made  l>v  Mr.  (ieorgeT.  ('urtis  in  Avhat  is  described  l)v  -Judge  Clifford 
as  his  very  valuable  work  on  cojiyright,  at  page  2'),  it  seems  to  have 
been  the  policy  of  lu'arly  all  the  civilized  Avorld  to  si'cure  the  exten- 
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sion  of  a copvriiilit  to  tho  author  or  his  family,  includiiiir  En<>laii(l, 
Franco,  Ilollancl,  Bcloiuni  and  Prussia.  Tlioiv  arc  at  haist  senti- 
mental reasons  for  h(‘lievinj>‘  that  (’onjrress  may  have  intended  that 
the  author,  who  aeeordinii'  to  tradition  receives  but  little  for  his 
work,  and  afterwards  sees  larire  profits  made  out  of  it  by  publish- 
ers, should  latei’  in  lif(>  be  l)rought  into  his  kinii'dom.  At  any  rate 
such  seems  to  be  the  })urpose  of  the  leijislation  in  the  eounti'i(‘s 
rcf(‘iTed  to  by  Mr.  Curtis,  and  sueh  was  clearly  the  purpose  in  much 
of  the  ('arlier  le<iislation  in  the  Colonies.  It  is  true  that,  in  the  line 
of  what  was  (macted  by  ('ongress  in  17!K),  the  Continental  ('onaress, 
in  May,  178d,  rcH-omnumded  only  that  tin*  various  Coloni(‘s  should 
I’enew  the  copA’i'iaht  tcu’in  first  a'iven  to  tlu^  author  and  his  leaal  suc- 
cessors and  assigns  ; but  Connecticut  in  the  same  year  providc'd,  as 
did  the  statute  of  Amu',  that  at  the  end  of  the  first  term  the  ri<>'ht 
of  i)ublication  should  return  to  tin*  author,  and  Maryland,  Penn- 
.sylvania,  (ieoraia.  New  York  and  New  der.s(>y  did  the  same. 

It  can  hardly  b(‘  conceived  that  such  statutory  deedarations  do 
not  indicate  a deepseated  poliev  which  not  (‘ven  the  author  can 
defeat.  If  what  statutes  we  hav(‘  cited  left  any  (piestion,  it  wouhl 
.secmi  to  be  remoyed  by  section  2;’)  of  the  act  of  lhO!l.  This  defiiu's 
the  limited  class  of  proprietors  who  may  secun'  the  e.xtended  term, 
namely,  where  there  is  a composite  work  as  already  spoken  of,  or  a 
corporation,  or  an  em})loyer  for  whom  the  work  was  made  for  hire, 
d'o  .strengthen  the  effect  of  this  it  apj)cars  in  the  body  of  this  clas- 
sification that  eyen  a cor})oration,  when  it  is  the  assignee  or  licensc'e 
of  an  indiyidual,  is  exeluded.  Of  course,  section  2i)  does  not 
directly  operate'  here,  but  it  intensifies  the  interpretation  which  we 
have  given  to  seetion  24  and  other  like  statutory  provisions  pri‘- 
c<‘ding  it.  Conseeiuentlv,  excejet  for  v.  l>(niks,  7 P)latchf. 

l.')2,  and  18  M'all.  (iO(S,  we  should  be  clearlv  of  the  oi)inion  that  the 
discussion  W('  have  made  fulh’  disposes  of  the  case  in  favor  of  the 
respotulents  here,  on  the  ground  of  a thoroughly  ('stablished  public 
policy,  suppoi'ted  by  sufficient  rc'asons  in  that  behalf.  Nevertlu'- 
h'ss,  we  are  bound  to  acci'pt  PaUje  y.  to  the  effect  that  there' 

was  a certain  class  of  ('ases  to  which  our  rc'asoning  would  not  apply. 

'I'hen'  tlu'  publishers  secim'd  the  exte'iision  ; and  tlu're'  was  the 
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peculiar  fact  that  the  author  contracted  to  furnish  them  the  luanu- 
scri])ts  of  his  pul»lications,  which  were  judicial  re])orts,  with  a 
))rovision  that  they  should  have  the  ri<>ht  thereof  “to  them  and 
their  assi_<rus  forever.”  Looking-  through  the  oj)inion  in  the  ('ir- 
cuit  ('ourt,  as  well  as  that  in  the  Sin)reme  Court,  it  might  lx*  said 
that  the  effect  was  simply  to  csto))  the  author  as  against  the 
perpetual  right  of  the  publishers,  and  nothing  else  ; and  it  is  also 
to  be  observed  that  in  that  case  an  extended  copyright  had  in  fact 
been  taken  out  by  the  author,  so  that  the  authoi'  might  have  been 
said  to  have  held  the  co})yright  in  trust  for  the  ])ublishers. 

In  the  present  case  the  letter  of  the  statute  had  not  been  com- 
j)lied  with  by  any  application  for  an  extended  coiMright  mad(‘  by 
the  author,  or  by  any  of  those  designated  in  connection  with  such 
ap])lication  if  lu'  was  not  living.  It  may  be  that  wo  would  be  justi- 
fied in  disposing  of  the  present  case  on  that  distinction  ; but  it 
would  be  so  unsatisfactory  a distinction  as  hardly  to  be  worth 
acceptance  by  a couid  of  law.  If  an  application  by  the  author  was 
merely  a condition  ])r(‘cedent,  it  is  ])lain  to  us  that  in  some  cases 
it  might  b(‘  a practical  denial  to  the  publisher  of  all  right,  because, 
during  the  short  period  given  for  securing  the  extension,  it  would 
b('  (piite  impracticable  for  him  to  enforce  a trust  and  to  establish  a 
right  tlu'reto  by  litigation.  Such  a construction  would  ap))arently 
make  the  statute  a practical  failure  as  to  accomplishing  one  of  its 
inteiuh'd  purposes.  If  the  statute  intended  the  ])ublish(‘r  to  secure 
the  luMietit  of  th(‘  copyright,  it  undoubtc'dly  would  have  so  declared 
directly,  instead  of  hinting  at  it  indirectly  thiough  the  author, 
'riu'n'fore,  such  a suggestion  does  not  seem  to  be  a I'oasonable  one. 

^^’hile,  of  course,  not  much  weight  as  to  the  construction  of  a 
statute  can  fairly  b(>  given  to  the  n>port  of  a committee  of  om* 
branch  of  (’ongress  bi'inging  in  a bill  which  is  aft(‘rwards  enacted 
into  the  statute  in  (|uestion,  \(‘t,  where  we  have  such  an  api)arent 
statutoi’V  policy  as  we  have  here,  in  the  light  of  the  explanations 
we  have  made,  such  a rc))ort  (dearly  dec  laring  that  j)olicv  must 
attract  dcadded  attention.  In  this  case  the  present  statute  of  l!H)h 
was  accompani(‘d  in  the  House  of  K(‘presentatives  with  a rei)ort, 
Xo.  '22'2'2,  (iOth  ('ongress,  2d  Session,  which  was  very  (daborate. 
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•and  ox})liuiied  fulh’  the  })rovisions  of  the  bill  which  aecompiinied  it. 
It  explained  positively  set-tions  2d  and  24  which  are  in  issue  here, 
and  which,  as  we  have  shown,  practically  re-enact  what  had  })re- 
eeded  them,  l)e<>innin<i'  with  the  act  of  l<Sdl.  After  referrini>- 
<>’enerally  to  the  wisdom  of  a renewal  of  the  term  of  a eojn’riijfht,  it 
said  : — 


“It  not  infrequentl V happens  that  the  author  sells  his  eopyriu'ht 
outright  to  a j)ul)lisher  for  a eom))aratively  small  sum.  If  the  work 
proves  to  be  a great  success  and  lives  beyond  the  term  of  twenty- 
eight  years,  youi'  committee  felt  that  it  should  bc‘  the  exclusive 
right  of  the  authoi-  to  take  the  renewal  term,  and  the  law  should  be 
framed  as  is  the  existing  law,  so  that  he  could  not  be  deprived  of 
that  right.” 

It  again  said  : — 

“ Instead  of  confining  the  I'ight  of  renewal  to  the  author,  if  still 
living,  or  to  the  widow  or  children  of  the  author,  if  he  be  dead,  we 
provide  that  the  author  of  such  work,  if  still  living,  may  a})])ly  for 
the  renewal,  or  the  widow,  widower,  or  children  of  the  authoi-,  if 
the  author  be  not  living,  or  if  such  author,  widow,  widower,  or 
children  bo  not  living,  then  the  author's  executors,  or,  in  the 
absence  of  a will,  his  next  of  kin.  It  was  not  the  intention  to 
ixu'iuit  the  administrator  to  apply  for  the  renewal,  but  to  permit 
the  author  who  had  no  wife  or  children  to  beipieath  by  will  the 
right  to  apjdy  for  the  renewal.’’ 

What  is  thus  said  about  the  administi’ator  is  directly  in  line  with 
what  we  have  already  observed,  and  is  a striking  and  positive  illus- 
tration of  the  fact  that  the  intention  of  the  committee  was  to  pro- 
vide, as  a matter  of  i)ublic  policy,  that  the  right  of  renewal  should 
be  personal,  and  that  the  author,  or  those  named  as  the  persons  in 
whom  he  is  most  eoneei’iied,  should  not  in  any  way  be  cut  off  from 
the  benefit  of  the  new  monopoly.  As  to  the  section  which  directly 
touches  this  ease,  the  I'cport  observed  as  follows:  — 

“Section  24  deals  with  the  extension  of  copyrights  subsisting 
when  this  act  goes  into  effect,  and  has  the  same  provision  regard- 
ing those  who  may  ap])ly  for  the  extension  of  the  subsisting  term 
to  the  full  term,  including  renewal,  as  is  found  in  the  preceding 
section  regarding  renewals  generallv.” 

, as  reported  in  I.')  Wall.,  it 
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appears  at  pajxe  (iO!)  that  the  contract  on  which  the  publisher  relied 
was  made  in  1828,  when  the  act  of  1790  was  in  force,  and  when  no 
rule  of  i>ublic  i)oliey  such  as  we  have  e.xplained  existed  or  had  Ix'en 
declared.  The  renewal,  as  apj)ears  on  })age  (510,  w^as  under  the  act 
of  February  o,  185^1.  It  is  true  that  the  esscnitial  ])ortion  of  the 
act  of  18ol  apj)cars  in  the  report  of  the  case;  and  that  act,  as  we 
have  said,  first  (‘xhibited  the  general  rule  of  public  })oliey  now  so 
plainly  declared.  Xevertheless,  this  fact  was  in  no  way  commented 
on  in  the  opinion  of  the  court,  and  nothing  in  that  opinion  indi- 
cates that  the  court  went  beyond  tlu'  state  of  the  law  in  1828  with 
n'ference  to  the  (juestion  involved,  excei)t  in  saying,  at  the  foot  of 
page  (514,  that,  o!i  a fair  and  just  interpretation  of  the  terms  of  the 
original  agreement,  to  attempt  to  apply  the  act  of  185^1  'would  lay 
the  basis  of  too  narrow  a construction.  All  through  tlu'  opinion  the 
court  refers  to  the  original  agreement  made  in  1828,  wdthout  any 
indication  that  the  court  undertook  to  consider  deliberately  whetluT 
or  not  the  act  of  1881  affectc'd,  or  could  affect,  the  rights  of  the 
partic's  as  tlu*y  were  originally  established.  So  far  as  this  is  con- 
cerned, for  aught  that  apjx'ars  the  court  may  have  accej)ted  tlu‘ 
projx)sition  made  by  tlu'  ))ublisher  here  to  the  effect  that  a co]>y- 
right  arising  under  one  statub'  becomes  a vested  interest  which 
subseejuent  statutes  cannot  disturb.  Certain!}'  there  is  nothing  in 
the  d(‘cision  in  Pabje  v.  Hcniks  which  justifies  us  in  assuming  that, 
as  a result  of  that  case,  the  decision  would  have  been  as  it  was  if 
the  original  contract  had  been  made  aft(‘r  the  act  of  1831  came  into 
force  : and  esjx-eially  in  the  light  of  the  accumulated  evidence  of  a 
clearl}'  int(‘iid(‘d  public  policy  of  the  kind  we  have  described,  which 
existed  when  the  (piestions  arose  with  ri'ference  to  the  copyright 
here  in  (piestion,  we  feel  justilicd  in  giving  full  effect  to  the  condi- 
tion of  th(‘  statutes  as  we  now  find  them. 

The  decree  of  the  Circidt  Court  is  affirmed;  and  the  appellees 
reenrer  their  costs  of  apj^eal. 
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